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JUDICIAL  DEFINITIONS 


WHO  ARE   FELtOW'SKRVANTS? 

The  question  who  are  fellow-servants  has  been 
answered  in  a  variety  of  judicial  decisions  which  pre- 
sent widely  conflicting"  opinions.  No  other  Subject 
known  to  our  law  has  given  occasion  for  such  con- 
flicting rulings.  The  decisions  vary  not  only  for  dif- 
ferent jurisdictions  and  for  different  historical  periods 
but  disag'ree  to  an  extent  which  cannot  be  explained 
on  the  basis  of  general  principles  of  law. 

Definitions 

A  general  uniformity  of  opinion  is  found  in  the  fol- 
lowing- definitions : 

AVti'  York.  In  1862  the  supreme  court  of  New 
York  decided,  "Servants  are  'fellow-servants*  within 
the  rule  that  the  master  is  not  liable  for  the  injuries 
of  the  servant  received  through  the  negligence  of  a 
fellow-servant  if  they  are  in  the  employment  of  the 
same  master,  engag'ed  in  the  same  common  enter- 
prise, and  are  both  employed  to  perfonn  duties  and 
services  tending  to  accomplish  the  same  general  pur- 
pose, as  maintaining"  and  operating  a  railroad,  operat- 
ing a  factory,  working  a  mine,  or  erecting  a  build- 
ing." Wright  V.  N.  Y.  C.  R.  Co.,  1862,  25  N.  Y, 
562. 
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Vermont.  With  respect  to  railway  servants  the 
supreme  court  of  Vi.'rmont  held  that  "all  who  are  en- 
gaged iu  acc<?mplishin^  the  ultimate  purpose  in  view 
— tliat  is,  Iht  running  of  tlie  road — must  be  regarded 
as  engaged  in  the  same  general  business,  within  the 
meaning  of  the  rule. "  Hard  v.  V.  &  C.  R.  Co.,  i860, 
32  Vt.  473. 

■  Illinois.  Recently  the  supreme  court  of  Illinois 
decided  that  "the  definition  of  fellow -servants  is  a 
(luestion  of  law ;  whether  a  given  case  falls  within 
that  definition  is  a  question  of  fact."  C.  &  A.  R.  Co. 
V,  Swan,  1898,   176  111.  424. 

H-'wcofliiM.  Still  more  recently  the  supreme  court 
of  Wisconsin,  in  ap()lying  the  Illinois  doctrine,  held 
that  "Where  there  is  no  dispute  as  to  the  respective 
duties  of  servants  employed  by  the  same  master,  the 
question  whether  they  are  fellow -servants  is  for  the 
I'ourt."     MacCarthy    v.    Whitcomb.    lyoi,   no    Wis. 

ConflictiiLg  opinion 

From  these  definitions  it  would  seem  an  easy 
tcr   to  ik'termine   what  constitutes   common   empli 
mciit.     The  contrary  is  true. 

Field.  Justice  Field,  in  C.  M.  &  St.  P.  R; 
Ross,  1884.  112  U.  S.  i7y,  says,  "This  question  has 
caused  much  conflict  of  opinion  between  different 
courts  and  often  much  vacillation  of  opinion  in  the 
same  court." 

Pollock.  Sir  Frederick  Pollock'  points  out  that 
the  term  "commcln  emplo>'mentf'  is  misleading  be- 
cause servants  not  "altotit  the  same  kind  of  work"  nor 
of  the  "same  relative  rank"  are  held  to  be  coem- 
ployees. 

I  Law  of  Torts.  7th  ed.,  p.  97. 
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ClaitificatioiL  of  Decinons 

The  decisions  may  be  roughly  classified  along  two 
general  lines:  those  dealing  with  inequality  of  rank 
in  service, — ^the  vice  principal  rule,*  and  those  relat- 
ing to  differences  in  work, — ^the  departmental  rule. 
However,  neither  the  vice  principal  nor  the  depart- 
mental rule  have  uniform  application.  Pervading 
both  of  these  rules  runs  the  general  doctrine  of  the 
assumption  of  risk. 

Cteneral  Definition. 

The  only  approximate  definition  possible  seems  to 
"be  that, — for    any    given    jurisdiction  or    any  stated 
time,  coemployment  is  that  which  the  legislature  and 
the  courts  have  defined  it  to  be  under  the  given  cir- 
cumstances.' 


2  A  strict  interpretation  of  the  vice  principal  rule  holds 
only  those  who  stand  as  substitutes  for  the  master  in  the 
performance  of  non-del  enable  duties  as  vice  principals. 

3  For  a  summary  of  conflicting  decisions  on  railway  co- 
rmployment  see  American  Digest,  Cent,  ed.,  Master  and 
Servant. 


The  doctrino  of  conmion  employnient  is  uf  ricent 
origin.  The  gn-at  body  of  the  common  law  did  noi 
embody  this  principle  until  near  the  tiuddle  of  the 
lyth  century.' 


aiMJIM.V   LAW    Ll.\i;n.lTV  I'Rinu  TO   1837 

It  is  a  gcntral  principle  of  law  that  the  person  by 
wlKtsc  fault  an  injury  is  caustni  is  legally  responsililc. 
A  fnrt'her  principle  is  that  a  person  is  liable  for  the 
acts  of  his  agents  acting  within  the  scope  of  their  au- 
tlK)rity. 

In  England  prior  to  1837,  the  common  law  princi- 
ples of  employers'  liability  comprised  :  i .  The  mas- 
ter's responsibility  for  his  own  wrongful  acts.  2. 
His  habtlity  for  the  acts  of  his  servants  acting  within 
the  scoi>e  of  their  employment. 

After  1837,  it  gradually  became  the  nilc  in  Kng- 
land  and  in  the  United  States  to  exempt  the  employer 
from  liability  for  the  injury  of  a  ser\'ant  res,Alnn<; 
from  the  negligence  of  a  fellow-servant. 

1  Se?.— Pollock.  Law  of  Torts,  7th  ed..  p.  96.  Also  Justice 
Field,  U.  S.  Supreme  Court,  112  U.  S.  386. 
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DEVEI.OPMENT  OF  THE  DOCTRINE 

Early  cases 

i^j/.  The  basis  of  the  rule  of  common  employ- 
ment is  found  in  an  English  case,  Priestley  v.  Fowler, 
3  M.  &  W.  I. 

'I'he  doctrine  of  railway  coemployment  was  first 
distinctly  announced  in  America. 

1841,  The  first  case  in  this  country,  Murray  v. 
y.  C  Railroad  Co.,  i  McMulan  385,  was  decided  by 
the  supreme  court  of  South  Carolina  which  affirmed 
tlie  fellow -servant  rule. 

1842,  The  supreme  court  of  Massachusetts  affirmed 
ihtj  doctrine  in  Farwell  v.  Boston  and  Worcesai 
Railroad  Corix>ration,  4  Met.  49.  This  case  became 
the  Ixisis  for  future  decisions  in  the  United  States 
and  Sir  Frederick  Pollock^  points  out  tliat  it  has  liad 
weight  in  influencing  EngHsh  decisions  on  the  ques- 
tion. 

1S50,  The  first  English  case  directly  deciding  the 
question  of  railway  coemployment  was  Hutchinson 
V.  York,  Newcastle,  and  Berwick  Ry.  Co.,  5  Exch. 
R.  343.  In  this  case  the  Court  of  Exchequer  held 
that  recovery  could  not  be  had  for  a  servant  of  the 
company,  who  was  on  duty  on  one  of  its  trains  and 
was  injured  by  a  collision  with  anotlier  train  of  tlie 
same  company,  because  he  was  a  feUow-servant  with 
those  who  caused  the  injury. 

Acceptance  of  the  rule 

England.  United  States.  From  1837  ^^  ^  ^^"g^ 
line  of  judicial  decisions  established  the  coemploy- 
ment rule  in  England  and  the  United  States. 


I  Law  of  Torts,  7th  ed.,  p.  96. 
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The  ContiitciU.  On  the  Continent  tilt  doctrine  did 
not  become  a  pernianeirt  part  of  die  law.  Tendencies 
toward  the  devclopnient  of  the  rule  were  checked  by 
statutes  declarattiry  of  employers'  liability,  and  later 
by  the  system*  of  industrial  insurance  more  recently 
established. 


THE     DOCTBINE 

urance  SystemB 
ucipk-s  of  the   Ri> 
aiid  iJie  employer 
■  his  servants  only 
heir  selection.     In 


STATUTORY     MODIFIC/ 

statutes  Prior  to  the  Indn 

Ccrmatiy.^  Before  il 
nun  bw  held  in  Xortl 
was  liable  for  liie  wronj 
if  he  was  proven  neghgi.. 
1838  Prussia  enacted  a  railway  law  which  made  rail- 
way companies  liable  for  injuries  to  passengers  and 
others  unless  they  could  prove  negligence  on  die  jwrt 
of  the  injun.(i  person  or  some  occurrtaice  bej'ond  their 
control.  In  1871  a  similar  law  was  enacted  for  the 
entire  German  Empire. 

France.  In  1841  it  w-ds  decided  that  Art.  1384  of 
the  French  Civil  Code  made  the  employer  liable  to 
servants  for  injuries  due  to  the  negligence  of  fellow- 
servants. 

llaiy.  Bflgiiwt,  Holland.  These  countries  know 
notliing  of  a  doctrine  of  conunon  employment. 

Nonvay.  In  1854  Norway  made  railroad  c^mi- 
panies  responsible  for  the  acts  of  tlieir  <rfficials. 

Sii'itccrlaiul.  Liability  for  cornpensation  for  death 
or  bodily  injury  to  servants  was  imposed  on  railways 
in  1875. 

Sweden.     In  i8fi6  Sweden  made  railway  companie.i 

iCompare.  Cla;.  Altstract  ol  ttie  law  at  emplojrers'  liabil- 
ity .  .in  Journal  of  the  Society  ol  cotnparative 
legislation.  1897. 
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liable  to  persons  killed  or  injured  in  their  service  ex- 
cepting in  case  of  accidents  due  to  the  disobedience 
or  gross  negligence  of  the  person  injured. 

England,  In  1880,  was  passed  the  Employers' 
liability  act.  Lord  Watson  in  Smith  v.  Baker,  1891, 
A.  C.  325,  said  *The  main,  although  not  the  sole 
object  of  the  act  of  1880,  was  to  place  masters  who  do 
not,  upon  the  same  footing  of  responsibility  with  those 
who  do  personally  superintend  their  works  and  work- 
men, by  making  them  answerable  for  the  negligence 
of  those  persons  to  whom  they  intrust  tlie  duty  of 
superintendence  as  if  it  were  their  pwn.  In  effecting 
that  object  the  legislature  has  found  it  expedient  in 
many  instances  to  enact  what  were  acknowledged 
principles  of  the  common  law." 

British  colonies.  In  Quebec  the  doctrine  of  com- 
mon employment  is  unknown.  The  Canadian  prov- 
inces and  the  Australian  colonies  have  passed  laws 
similar  to  the  English  act  of  1880. 

United  States.  Contemporary  statutes  for  the  sev- 
eral states  are  given  under  the  heading  Laws  and 
Judicial  Decisions. 

Typical  Indnstrial  Insurance  Systems^ 

Industrial  insurance  acts  pnovid^ng  compensation 
for  injuries  due  to  industrial  accidents  except  those 
caused  by  serious  or  wilful  misconduct  on  the  part  of 
the  worker  are  in  force  in  the  following  countries: 

Germany.  The  compulsory  insurance  law  of  1884, 
as  amended  in  1900,  provides  free  medical  treatment 
and  a  pension  of  662/3%  of  wage  for  either  tem- 
porar)^  or  permanent  incapacity  and  in  case  of  fatal 

^See,  Workini?n's  insurance  in  Grermany  and  abroad,  in 
Guide  to  the  workmen's  insurance  of  the  German  ESlnpire, 
Berlin,  1904. 
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accidents  gives  a  pension  to  the  family  up  to  60% 
of  the  annual  wage.  The  annual  costs  of  the  system 
are  assessed  on  individual  employers,  according  to 
wages  and  risks,  by  mutual  associations  of  employers 
organized  by  industries,  thus  securing  collective  re- 
sponsibility. The  workmen  contribute  about  &%  to 
the  accident  insurance  fund.  The  whole  system  is 
administered  by  the  state. 

Austria.  The  law  of  1887  and  1894  differs  espec- 
ially from  the  German  in  having  territorial  associa- 
•■ions  of  emplo^^ers  and  employees :  the  employers  pay 
90%,  the  workmen  10%  of  the  costs  of  accident  in- 
surance. 

Norivay.  Compulsory  insurance  was  established  in 
1894.  Employers  pay  premiums  according  to  wages 
and  risk.  The  state  pays  all  expenses  of  central  ad- 
ministrative office  and  one-half  of  expenses  of  local 
branches;  also  meets  deficits. 

England,  The  act  of  1897  applies  to  accidents  in 
the  more  dangerous  occupations.  Insurance  is  vol 
untary,  and  the  costs  arc  paid  by  the  individual  em- 
ployer. Benefits  are  paid  up  to  50%  of  the  wages 
in  case  of  total  disability  and  in  case  of  death  sur- 
vivors receive  three  times  the  amount  of  the  annual 
wage.  Payment  is  guaranteed  by  a  prior  claim  upon 
amounts  due  the  employer  from  accident  insurance 
companies. 

Denmark.  Established  voluntary  insurance  in 
1898.  The  costs  are  paid  by  individual  employers, 
and  compensation  may  be  guaranteed  either  through 
state  or  private  companies. 

France.  The  French  system  of  1898  is  voluntary 
except  for  seanicn.  The  costs  arc  paid  by  employers 
and  payment  is  guaranteed  either  through  state  or 
private  insurance  companies. 
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Italy.  The  law  of  1898  is  compulsory.  Otherwise 
ii  is  similar  to  the  French  plan. 

Switzerland.  Compulsory  accident  insurance  was 
established  in  i8<;9;  759^  of  premiums  are  paid  by 
em|>loyers.  25%  by  employees.  A  state  sul>sidy  pro- 
vides alKHit  one-fifth  of  the  necessary  funds. 
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LAWS  AND   JUDICIAL   DECISIONS 


The  United  States  is  the  only  country  in  which  the 
doctrine  of  common  emplo^-ment  continues  to  have 
great  practical  significance. 

The  relation  of  master  and  servant  has  passed  from 
status  to  contract.  The  contract  relation  has  been 
regulated  first  by  common  law,  second  by  statutory 
provisions.  The  doctrine  of  common  employment 
has  been  subject  to  these  two  forms  of  modification 
and  the  following  pages  give  the  salient  points  of 
laws  and  judicial  decisions  in  the  United  States. 

The  fact  that  manv  states  have  deemed  it  necessarv 
to  enact  general  statutes  giving  right  of  action  for  in- 
juries causing  death,  without  providing  for  injuries 
not  proving  fatal,  is  explained  by  reason  of  the  com- 
mon law  right  which  provided  damages  in  easel  of  in- 
juries, from  time  immemorial  while  an  action  for 
damages  on  account  of  the  homicide  of  a  human  be- 
ing could  not  be  maintained  prior  to  Lord  Campbell's 
Act  in  1846.     (9  and  10,  Vict.  c.  93.) 

United  States' 

The  decisions  of  the  federal  courts  on  the  doctrine 
of  common  employment  have  not  been  uniformly  con- 
sistent. 

Compare:  C.  M.  &  St,  P.  R  Co.  v.  Ross.  1884,  112  U.  S. 
377;  and  N.  E.  R  Co.  v.  Conroy,  1899,  175  U.  S.  323. 


»Wfth  the  exception  of  citations  taken  from  advance 
sheets,  all  cases  cited  are  given  fromi  the  reports  of  the 
court  deciding  the  question. 
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In  1892  in  B.  &  O.  R.  Co.  v.  Baugh,  149  U.  S. 
368,  the  supreme  court  declared  that  the  question  as 
to  who  are  fellow -servants  was  not  a  question  of  local 
law  but  rather  one  of  general  law,  and  that  in  the 
absence  of  statutory  regulations  by  the  state  the  fed- 
eral courts  were  not  required  to  follow  the  decisions 
of  the  state  courts. 

In  deciding  questions  arising  under  the  employers' 
liability  acts  of  the  several  states,  such  statutory  pro- 
visions have  generally  been  accepted  as  establishing 
the  rule  for  the  federal  courts  sitting  within  the  state. 
However,  diversity  of  interpretation  has  resulted  in 
frequent  disagreement  between  state  and  federal  de- 
cisions under  the  same  law. 

Alabama.  Civ.  Code,  1897,  c.  43,  sec.  1749.  Makes 
employers  liable  for  injury  caused  by  the  negligence 
of  any  superintendent:  or  by  one  in  authority;  or  in 
obedience  to  rules  or  instructions:  or  by  the  negli- 
j^ence  of  any  person  in  charge  or  control  of  any  rail- 
road signal,  engine,  switch,  car,  or  train,  upon  a  rail- 
way, or  of  any  part  of  the  track. 

Liability  can  not  be  avoided  by  contract.  A.  G.  S.  R.  Co. 
V.  Carroll,  1892,  97  Ala.  126. 

Alaska. 

In  Gibson  v.  C.  P.  Nav.  Co..  1902.  1  Alaska  407.  the  vice 
principal  rule  was  applied. 

Arhona.  Civ.  Code,  1901.  sec.  2767.  Corpora- 
tions made  liable  for  injury  by  fellow  servants:  pre- 
vious notice  of  negligfence  to  be  given. 

Arkansas.     Dig.  1804.  c.  130.     Railroad  companies 
made  liable  for  acts  of  vice  principals.' 
.  Authoritv  must  be  actually  entrusted  to  vice  principal. 
Hunter  v.  K.  C.  &  M.  Ry.  &  B.  Co.,  1898,  29  C.  C.  A.  (U.  S.) 
206. 

California.     Civ.  Code,  1885,  sec.  1970,  as  amended 
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by  Acts,  1903,  c.  220.     Relates  to  noii  delegable  duties 

of  employer. 

In  McKune  v.  C.  S.  R.  Co.,  1885,  66  Cal.  302.  A  train 
dispatcher  was  held  not  a  coemploy?e  with  a  track  laborer. 

Colorado,  Acts,  1901,  c.  67.  Employers  made 
liable  for  injuries  due  to  acts  of  fellow-servants. 

Connecticut.  Qen.  St.,  1902,  sec.  4702.  Default 
of  the  vice  principal  shall  be  the  default  of  the  master. 

Dclaivarc.     Rev.  Code,  1852,  ed.   1893,  c.   105.     A 

general  statute  giving  right  of  action  for  injuries. 

A  fireman  of  on?  train  and  the  brakeman  of  another  are 
fellow-servants.  V^^heatley  v.  P.  W.  &  B.  R.  Co.,  1894,  1 
Marv.  (Del.)  305. 

Florida,  Rev.  St.,  1891,  c.  4071,  sec.  3.  Railroad 
companies  made  liable  for  negligence  of  fellow - 
servants.     Contracting  out,   illegal. 

Georgia.     Civ.    Code,     1895,    sec.    2323.     Liability 

of  railroad  comi>anies  for  injuries  to  employees. 

If  an  employe*  is  without  fault  the  railroad  is  liable  for 
the  negligence  of  a  coemployee,  whether  the  injury  is  con- 
nrcted  with  the  running  of  trains  or  not.  Ga.  R.  v.  Ivey, 
1884,  73  Ga.  499. 

IdaJio,     Codes,   1901,  Civ.  Pro.  c.  126.     A  general 

statute   giving    right   of   action    for   injuries   causing 

death. 

A  carpenter  employed  by  a  railroad  is  not  a  fellow  serv- 
ant of  a  train  dispatcher.  Palmer  v.  U.  &  N.  R  Co..  1887, 
2  Id.  290. 

niinois,     Aiin.  St.,   i8<;6,  c.  70.     A  general  statute 

giving  ri*i:ht  of  action  for  injuries  causing  death. 

The  duty  of  a  master  to  warn  a  servant  of  danger  can- 
not be  delrgated  to  a  fellow-s?rvant  so  as  to  absolve  the 
master  from  liability  for  injury  resulting  from  failure  to 
comimunlcate  the  warning.  (Judgment,  1903,  109  111.  App. 
494,  reversed.)  Rog3rs  v.  C.  C.  C.  &  St.  L.  Ry.  Co.,  1904, 
211  111.  126. 

Indiana.  Ann.  St.,  1901,  sec.  7083.  Railroad  com- 
panies arc  made  liable  to  employees  for  injury  caused 
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by  the  negligence  of  any  person  to  whose  order  or 
direction  the  injured  emplo^'ee  was  bound  to  con- 
form; or  by  obedience  to  rules;  or  by  the  negligence 
of  any  person  in  charge  of  any  signal,  telegrapli  office, 
switch  yard,  shop,  roundhouse,  locomotive  engine  or 
train  upon  a  railway;  or  where  such  injury  was  caused 
by  the  negligence  of  any  coemployee,  engaged  in  the 
same  common  service  in  any  of  the  several  depart- 
ments, at  the  time,  in  that  belialf,  liaving  authority  to 

direct.     Contracting  out,  illegal. 

No  constitutional  objection  to  this  act.  Stat?  v.  Darling- 
ton. 1899,  153  Ind.  1. 

loua.  Code,  1897,  sec.  2071.  Gives  railway  em- 
ployees a  right  of  action  for  injuries  arising  from  the 

negligence  of  coemployees. 

This  statute  is  not  unconstitutional,  being  applicable  to 
a.11  persons  or  corporations  engaged  in  a  peculiar  business. 
McAunich  v.  M.  &  M.  R.  Co.,  1866.  20  la.  338. 

To  hold  that  the  injury  must  have  been  caus:d  by  the*  ac- 
tual movement  of  the  cars,  engines,  or  machinery,  to  come 
within  the  protection  of  th?  statute  would  b^  giving  too 
narrow  a  construction  to  the  words  *  in  any  manner  con- 
nected with  the  use  and  operation  of  any  railway."  Ake- 
son  V.  C.  B.  &  Q.  Ry.  Co.,  1898,  106  la.  54. 

Kansas.  Laws,  1905,  c.  341.  Makes  railroadf* 
liable  for  all  injuries  to  employcis  in  consequence  of 
any  negligence  of  any  of  their  servants.  This  statute 
gives  to  employees  of  railroads  the  same  right  to  re- 
cover for  injuries  that  a  non-employee  wcnild  have 
under  the  common  law. 

Kentucky.  St.,  1894,  c.  i.  A  general  statute,  giv- 
ing right  of  action  for  injuries  causing  death. 

Louisiana.  Rev.  Civ.  Code,  ed.  1887,  art.  2320.  A 
general  provision  making  employers  responsible  for 
damage  due  to  their  servants. 

Maine.  Rev.  St.,  1903,  c.  89.  A  general  statute, 
right  of  action  for  injuries  causing  death. 
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Mary/and.     Ccxlc,  1903,  art.  67.     A  general  statute 

giving  right  of  action  for  injuries  causing  death. 

Art.    23.     Provided    for    a    cooperative    insurance 

fund. 

Declared  unconstitutional,  1904,  Court  of  Comnion  Pleas 
of  Baltimor?. 

Massachusetts.  Rev.  Laws,  1902,  c.  106.  Makes 
employers  liable  for  injury  to  employees  caused  by 
neghgence  of  sui)erintendents ;  or  by  persons  in 
charge  or  control  of  any  signal,  switch,  locomotive 
engine,  or  train  upon  a  railroad. 

Michigan.     Comp.  Laws,   1897,  sec.  6308.     Makes 

railroad  companies  liable  for  injuries  causing  death. 

A  railroad  company  is  not  held  to  the  same  accountabil- 
ity toward  an  employee  as  toward  a  passenger.  Batterson 
V.  C.  &  G.  T.  Ry.  Co.,  1884,  53  Mich.  125. 

But  it  is  due  employees,  to  protect  them  from  unneces- 
sary and  unusual  dangers.  Ragon  v.  T.  A.  A.  &  N.  M.  Ry. 
Co.,  1892,  91  Mich.  379. 

Minnesota.  Gen.  St.,  1894,  sec.  2701.  Makes 
railroad  corporations  liable  for  damages  to  servants 
due  to  the  negligence  of  other  servants;  does  not  ap- 
ply to  construction  of  new  road. 

Acts,  1895,  c.  173.     A  common  law  enactment. 

.Acts,  1895,  c.  324,  sec,  I.  In  any  action,  where 
damages  are  awarded  for  injury  by  coemi)l(>yee,  the 
court,  u\xyn  request  of  either  i>arty,  shall  direct  the 

jury   to  name  negligent   fellow-servant. 

The  negligence  of  a  fellow-servant  constitutes  no  defense 
in  an  action  by  an  employ ?e  to  recover  damages.  N.  P.  R. 
Co.  V.  Behling.  1893.  12  C.  C.  A.  (U.  S.)  662. 

The  decision  of  the  supreme  court  of  Minnesota  that  the 
ff How-servant  law  of  that  state  applies  to  a  mining  cor- 
poration which  owns  a  short  line  of  road  to  mine  its  ore  is 
not  so  clv-arly  beyond  the  limits  of  the  police  power  of  the 
state  that  It  must  be  declared  a  violation  of  the  constitu- 
tion of  the  U.  S.  Kibbe  v.  S.  Iron  Min.  Co.,  1905,  (U.  S.  C. 
C.  A..  Minn.)   136  F.  147. 

Mississippi.     Const.,  1890,  art.  7,  sec.  193.     Makes 
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railroad  companies  liable  for  injuries  to  employees 
caused  b>'  the  negligence  of  superiors;  or  by  fellow- 
servants  engaged  in  another  department  of  labor,  or 
on  another  train  of  cars,  or  about  a  different  piece 
of  work.     Contracts  waiving  benefits,  void. 

Missouri.  Rev.  St.,  1899,  sec.  2873.  Railroad  cor- 
porations made  liable  for  damages  to  servants  en- 
gaged in  the  work  of  oi)crating  railroads  by   reason 

of  the  negligence  of  other  employees. 

A  railroad  section  hand  is  within  the  protection  of  this 
act.  Overton  v.  C.  R.  I.  &  P.  Ry.  Co.,  1905,  (Mo.  App.)  85 
8.  W.  503. 

Laws.  1905,  sec.  2864.  Damages  for  injuries  re- 
.sulting  in  death  are  set  at  not  less  than  two  nor  more 
than  ten  thousand  dollars. 

l^ws.  1905,  sec.  2876a.  "Railroads"  defined  to  in- 
clude street  and  other  railways. 

Montana.  Acts.  1905.  c.  i.  Hailnwd  companies 
are  irade  liable  for  all  damages  to  employees  due  to 
neglect,  or  mismanagement,  or  wilful  wrong,  of  other 
employees  in  any  manner  connected  with  the  use  and 
o|KTation  of  any  railroad  on  or  alnnit  which  they  shall 
be  employed.  Contracting  out  illegal.  Right  of  ac- 
tion survives. 

Xcbraska.     Comj).   St..   Uyoi.  c.  Ji.     dives  general 

right  of  action   for  injuries   rausing  death. 

Track  repairer  and  flrpman.  not  fellow-servants.  V.  P. 
Ry.  Co.  V.  Erickson.  1894.  41  Neb.  1. 

Foreman  of  a  section  crew  and  an  enj^inccr.  not  fellow- 
servants.  O.  k  R.  V.  Uy.  Co.  V.  Kray  nbnhl,  189<;,  48  Neb. 
553. 

Xci'aiia.  Corn]).  Laws.  hkh).  sec.  3<>^.V  A  gen- 
eral statute,  giving  right  of  acti<<i  for  injuries  causing 
death. 

A't'Ti'    Hampshire.      Puh.    St..    iSoi.    c.    i(>i.     (n*ve.- 

right  of  action  f»»r  injuries  causing  death. 

A  train  dispatrhor.  not  a  fellow-servant  of  a  brakeman 
Wallace  V.  B.  k  M.  U..  1I>04.  72  N.  H.  504. 
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Nczc  Jersey.     Gen.  St.,  1895,  p.  1188,  sec.  10.     A 

general  statute,  for  injuries  causing  death. 

A  master  cannot  claim  immunity  upon  the  ground  that 
he  exercised  due  care  in  selecting  mechanics  but  assumes 
the  burthen  of  s,eeing  that  they  actually  exercise  reason- 
able care  and  skill.  Collyer  v.  Pa.  R.  Co.,  1886,  49  N.  J. 
L.  59. 

Neiv  Mexico.  Conip.  Laws,  1897,  sec.  3216.  Rail- 
road comi>anies  made  liable  for  injuries  to  employees 
due  to  lack  of  care  in  selecting  or  in  overworking 
servants. 

New  York.  I^ws,  1902,  c.  600.  Imposes  liabilfty 
on  employers  for  injuries  to  employees  caused  by  the 
negligence  of  superintendents  or  of  any  person  act- 
ing as  such  with  the  authority  or  consent  of  the  em- 
ployer. 

The  fact  that  there  was  a  general  superintendent  who 
did  not  take  immediate  charge  of  the  details  of  t^3  work, 
over  such  foreman,  did  not  relieve  the  master  from  liabil- 
ity for  the  latter's  acts.  McBride  v.  N.  Y.  T.  Co.,  1905,  92 
N.  Y.  S.  282. 

All  of  th?  employe&s  of  a  railway  company  engaged  In 
op?rating  either  of  two  colliding  trains  were  fellow-serv- 
ants of  a  fireman  on  one  of  the  trains.  Rosney  v.  E3t  R. 
Co.,  1905,  (U.  S.  C.  C.  A.)  135  Fed.  311. 

Xortli  Carolina.  Acts,  1897,  c.  56.  Makes  railroad 
companies  liable  for  acts  of  fellow-servants.  Con- 
tracts waiving  Ix^nefit  of  law,  void. 

Held  constitutional.  Hancock  v.  N.  &  W.  Ry.  Co.,  1899, 
124  N.  C.  222. 

Xorth  Dakota.  Acts,  T903,  c.  131.  Railroad  coni- 
p'uiies  made  liable  for  negli;j;"e!ice  of  cocmployees. 
Contracting  out,  illegal. 

Ohio.  Ann.  St.,  3rd.  ed..  sec.  3365-22.  Persons 
actually  having  the  power  to  direct  and  control,  to  be 
iK^ld  not  fellow-servants  but  superiors;  also  i>ersoiis 
havinj^  cliarg-e  in  any  separate  department. 

An  engineer  on  on?  train   is  in  a  separate  department 
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from  a  brakeman  on  another  train.    Railroad  Co.  v.  Mar- 
grat,  1894,  51  O.  S.  R.  130. 

Oklahoma, 

Decisions  oi!  the  supreme  court  of  U.  S.  treated  as  con- 
trolling upon  the  supreme  court  of  Oklahoma.  Cf.  Report 
for  1904,  14  Okla.  422. 

Oregon,  Acts,  1903,  p.  20,  sec.  i.  Makes  railroad 
companies  liable  lor  injuries  to  employees  when 
caused  by  any  superior;  or  by  any  p<;rson  having  the 
right  to  direct  the  services  either  of  tlie  servant  in- 
jured or  of  the  negligent  cocmployee;  or  by  any  co- 
employee  in  another  train  of  cars ;  or  by  any  one  hav- 
ing charge  of  any  switch,  signal  point,  or  locomotive ; 
or  by  any  one  charged  with  dispatching  trains,  or 
transmitting  orders. 

Pennsylvania,  Digest,  1895,  p.  1604,  sec.  6.  Pro- 
vides that  workmen  who  are  not  employees  but  arc 
lawfully  engaged  about  the  premises  of  a  railroad 
company  shall  liave  only  such  right  of  action  for  in- 
juries as  if  they  were  employees. 

Under  this  act  any  on>  not  a  passenger,  who  enters  the 
depot  of  a  railroad  company  takes  the  risk  upon  himself. 
Gerard.  Adm'r,  v.  Pa.  R.  Ck).,  1878,  12  Phil.  R.  394. 

Porto  Rico,  Rev.  St.,  1902.  Employers  made 
liable  to  employees  for  injuries  due  to  tlie  negligence 
of  superintendents ;  .or  to  any  person  in  charge  of  any 
signal  switch,  locomotive  engine,  car,  or  train  in 
motion. 

Rhode  Island,  Gen.  Laws,  1896,  c.  233,  sec.  14. 
A  general  statute  giving  right  of  action  for  injuries 
causing  death. 

South  Carolina.  Const,  art.  9,  sec.  15.  Makes 
railroad  companies  liable  for  injuries  to  employees 
clue  to  the  negligence  of  a  sujKTior ;  or  of  a  fellow- 
servant  in  another  department. 

Acts,  1903.     No.  48.     Benefit  from   railroad   relief 
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departments  not  to  bar  an  action  for  damages  for  in- 
jury caused  by  tlie  negligence  of  the  company  or  of 
its  servants. 

^outh  Dakota,  Civ.  Code,  1903,  sec.  1449  and 
1450.     An  enactment  of  the  common  law. 

1  entiessee.     Code,  1884,  part  2,  title  3.    A  general 

statute   giving   right   of  action    for   injuries   causing 

death. 

A  conductor  of  a  railway  train  acting  in  his  official  cai^a- 
city  is  a  vice  principal.  A.  G.  S.  R.  Co.  v.  Baldwin,  1904, 
113  Tcnn.  409. 

Texas.  Acts,  1897,  c.  6.  Railroad  companies 
made  liable  for  acts  of  fellow-servants  causing  injury 
to  any  employee  while  engaged  in  the  work  of  op- 
crating  cars,  locomotives,  or  trains. 

Hand  cars  are  within  the  meaning  of  this  section.  liong 
V.  C.  R.  I.  &  T.  Ry.  Co.,  1900,  94  Tex.  53. 

Includes  a  logging  railroad  operated  by  a  corporation 
soLly  for  the  purpose  of  carrying  its  own  lumber.  Lod- 
wick  L.  Co.  V.  Taylor,  1905,  (Tex.  Civ.  App.)  87  S.  W.  358. 

i'tali.     Rev.    St.,   1898,  t.   36.     The  vice  principal 

rule  and  tlie  departmental  rule  applied. 

A  railroad  yardman,  not  a  fellow-servant  with  a  fore- 
man.    Armstrong  v.  O.  S.  L.  &  U.  N.  Ry.  Co.,  1893,  8  U.  420. 

yermoHt. 

Conflicting  decisions.  See  Sawyer  v.  R.  &  B.  R.  Co.,  1855, 
27  Vt.  370.     Davis  v.  C.  Vt.  R.  Co.,  18«2,  55  Vt  84. 

Virginia.  Const.,  1902,  art.  12,  sec.  162.  Makes 
railroad  companies  liable  to  employees  for  negligence 
of  servants  as  follows :  employees  engaged  in  the 
construction,  repair,  or  maintenance  of  its  track;  or 
in  an\'  work  in  or  u|x>n  a  car  or  engine  uix)n  a  track ; 
or  in  the  physical  oix^ation  of  a  train,  car,  engine,  or 
switch,  or  in  any  service  rccjuiring  his  presence  upon 
the  same;  or  in  dispatching  trains,  or  transmitting 
orders ;  or  for  the  nej:^lif:^cnce  of  suix'rintendcnts ;  or 
of    c(XMnployces     in    another    department     of    labor. 
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Contracts  waiving  rights,  void.  Provisions  not  re- 
strictive. 

See  also  Acts,  1901-2,  c.  322. 

H^ashington.  Acts,  1899,  c.  35.  Liability  of  rail- 
roads for  safety  appliances. 

The  negligence  of  such  servants  was  the  n^ligenca  of 
the  master  in  m&king  dangerous  the  place  furnished  the 
plaintiff  in  which  to  work.  MuUin  v.  N.  P.  Ry.  Co.,  1905, 
80  P.  814. 

IVcst  Virginia.     Code,  1899,  c.  103.     Gives  general 

right  of  action  for  injuries  causing  death. 

Trainmen  and  yardmen  are  fellow-servants.  Beurhing's 
Adm'r.  v.  C.  &  O.  Ry.  Co.,  1892,  37  W.  Va.  502. 

IVisconsin.  Rev.  St.,  1898,  sec.  1816,  as  amended 
by  Laws,  1903^  c.  448.  Abrogates  the  fellovv-servant 
doctrine  with  respect  to  railway  employees  who  sus- 
tain injuries  due  to  a  "risk  or  hazard  peculiar  to  the 
operation  of  railroads."  The  clause  "peculiar  to  the 
operation  thereof*  has  l>een  rigidly  construed  so  that 
the  operation  of  the  law  is  limited  to  a  narrow  scope. 

IVyofning,  Rev.  St.,  1899,  sec.  2522.  Contracts 
of  employees  waiving  right  to  damages  for  injuries 
due  to  the  negliig"ence  of  other  employees  are  void. 
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JUDICIAL  CRITICISMS 


The  question  of  common  employment  has  gfiven  rise 
to  a  variety  of  judicial  criticism,  some  severe  in  de- 
nunciation, some  commendatory  of  the  doctrine. 

Upholding  the  Rule 

Massachusetts.  Chief  Justice  Shaw  of  the  supreme 
court  of  Massachusetts  in  delivering^  the  opinion  in 
the  first  imj)ortant  case  on  the  subject  of  railway  co- 
employment,  said  ''the  general  rule,  resulting  from 
considerations  as  well  of  justice  as  of  policy,  is,  that 
he  who  engages  in  the  employment  of  another  for 
the  performance  of  specific  duties  and  services,  for 
compensation,  takes  upon  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  the  performance 
of  such  services,  and  in  legal  presumption,  the  com- 
pensation is  adjusted  accordingly.  And  we  are  not 
aware  of  any  principle  which  should  except  the  perils 
arising  from  the  carelessness  and  negligence  of  those 
who  are  in  the  same  employment.  These  are  perils 
which  the  servant  is  as  likely  to  know,  and  against 
which  he  can  as  effectually  guard,  as  tlie  master. 
They  are  perils  incident  to  the  service,  and  which  can 
he  as  distinctly  foreseen  and  provided  for  in  the  rate 
of  compensation  as  any  others.  To  say  tliat  the 
master  shall  he  responsible  l)ecause  the  damage  is 
caused  by  his  agents,  is  assuming  the  very  point  which 
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remains  to  be  proved."     Farwell'  v.  Boston  &  Worces- 
ter R.  G)rporation,  1842,  4  Met.  49. 

South  Carolitta.     In  th«  case,  Murray  v.  S.  C.  R. 
Co.,  1841,  I  McMullan  (S.  C.)  385,  the  first  case  on 
railway    coemployment    to  be    tried  in    this  country, 
the  court  said    "No  case  like  the  present  has  been 
found  nor  is  there  any  precedent  suited  to  the  plaint- 
iff's case     ...     It  seems  to  me  it  is  on  the  part 
of  the  several  agents  a  joint  undertaking  where  each 
one  stipulates  for  the  performance  of  his  several  part. 
They  are  not  liable  to  the  company  for  the  conduct 
of  each  other,  nor  is  the  company  liable  to  one  for 
^he  misconduct  of  another  and  as  a  general  rule  I 
Would  say  that  where  there  was  no  fault  in  the  owner 
he  would  he  liable  only  for  wages  to  his  servants.'' 

I'nitcd  States  Supreme  Court.     In  the  case  of  the 
Ijaltimore  &  O.  R.   Co.  v.   Baugh,    1893,   149   U.   S. 
3^)8,   Justice    Brewer   of   the    supreme   court   of  the 
X-'nited  States,  said     'Tiut  passing  beyond  the  matter 
^^f  authorities  the  question  is  essentially  one  of  general 
law.     It  does  not  de|x^nd  upon   any  statute ;  it  does 
no  sprir.-j^  from  any  local  usage  or  custom ;  there  is 
in  it  no  rule  of  property  but  it  rests  upon  those  con- 
siderations   of    right    and    justice    which    have    been 
gathered  into  the  great  Ixxly  of  the  rules  and  prin- 
ciples known  as  the  common  law.     There  is  no  ques- 
tion as  to  the  power  of  the   states  to  legislate  and 
change  the  rules  of  common  law  in  this  respect  as  in 
others  but  in  the  absence  of  such  legislation  the  ques- 
tion is  one  determinable  only  bv  the  principles  of  that 
law." 

Adverse  Criticism 

Scotch  case.     As  an  illustration  of  a  contrary  posi- 
tion taken  in  an  ^arly  Scotch  case  may  be  cited  Dick- 
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son  V.  Rankt-n,  1852,  14  Sc  Sess.  Cas.  2(1  series  430, 
In  referring  to  the  contention  of  oouDse]  that  the 
doctrine  ought  to  be  adopted  on  account  of  its  own 
inherent  justice,  tlie  court  said,  "This  last  recom- 
inendalioa  fails  with  nic.  because  1  think  tliat  the  jus- 
tice of  the  thing  is  exactly  in  the  opposite  direction. 
1  have  rarely  come  upon  any  principle  tliat  seems  less 
reconcilable  to  legal  reason.  I  can  conceive  some 
reasonings  for  exempting  the  employer  from  liability 
altogether,  but  not  one  for  exempting  him  only  when 
those  who  act  for  him  injure  one  of  themselves.  It 
rather  seems  to  me  that  these  are  the  very  persons 
who  have  the  strongest  claim  upon  him  for  repara- 
tion, because  they  incur  danger  tin  his  account,  and 
certainly  are  not  understood,  by  our  law,  to  come 
under  any  engagement  to  take  these  risks  mi  them- 
selves." 

Ohio.  In  tbc  case.  Little  Miami  R.  Co.  v.  Stevens, 
1851,  20  Ohio  432.  the  court  observed  that  the  "em- 
ployer would  be  more  likely  to  be  careless  of  the  per- 
sons of  those  in  his  employ,  since  his  own  safety  is 
not  endangered  b)'  any  accident,  wlien  he  would  im- 
derstand  that  lie  was  not  pecuniarily  liable  for  tBc 
careless  conduct  of  his  agents," 

United  States  Supreme  Court.  In  holding  that  a 
corporation  should  be  held  responsible  for  the  acts  of 
a  servant  exercising  control  and  management.  Justice 
Field  said  "He  is  in  fact,  and  should  l)e  treated  as. 
the  personal  representative  of  the  corporation,  for 
whose  negligence  it  is  responsible  to  subordinate  serv- 
.  ants.  This  view  of  his  relation  to  the  corporation 
seems  to  us  a  reasonable  and  just  one.  and  it  will  in- 
sure more  care  in  the  selection  of  such  agents,  and 
thus  give  greater  security  to  the  servants  engaged 
under  him   in  an   employment  requiring  the   utmost 
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vigilance  on  their  part,  and  prompt  and  unhesitating, 
obedience  to  his  orders/'  C.  M.  &  St.  P.  Ry.  Co.  v. 
Ross,  1884,  112  U.  S.  377. 

Connecticut.  In  the  case  of  Ziegler  v.  Danbury  & 
N.  R.  Co.,  1885,  52  Conn.  543,  the  court  stated,  "The 
defense  of  ccwnmon  employment  has  little  of  reason 
or  principle  to  support  it  and  the  tendency  in  nearly 
all  jurisdictions  is  to  limit  rather  than  enlarge  its 
range.  It  must  be  conceded  that  it  cannot  rest  on 
reasons  drawn  from  considerations  of  justice  or  pub- 
lic policy." 

Missouri.  The  effect  of  changing  economic  condi- 
tions was  dwelt  upon  by  the  court  in  the  case,  Parker 
V.  Hannibal  &  J.  R.  Q).,  1891,  109  Mo.  362,  as  fol- 
lows: "In  the  progress  of  society,  and  the  general 
substitution  of  ideal  and  invisible  masters  and  em- 
ployers for  the  actual  and  visible  ones  of  former 
times,  in  the  forms  of  corporations  engaged  in  varied, 
detached,  and  wide-spread  operations  ...  it 
has  been  seen  and  felt  that  the  universal  application 
of  the  rule  (the  rule  in  regard  to  fellOw-service) 
often  resulted  in  hardship  and  injustice.  Accord- 
in  gfly,  the  tendency  of  the  more  modem  authorities 
appears  to  be  in  the  direction  of  such  a  modification 
and  limitation  of  the  rule  as  shall  eventually  devolve 
upon  the  employer,  under  these  circumstances,  a  due 
and  just  share  of  the  responsibilitv  for  the  lives  and 
limbs  of  the  persons  in  its  employ." 
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KINDS  OF  LOBBYING 


A  general  uniformity  of  opinion  prevails  in  English 
and  American  jurisdictions  on  the  subject  of  lobbying. 

Definitions 

The  following  definitions  are  typical : 

Wisconsin.  "To  lobby  is  for  a  person  not  belong- 
ing to  the  legislature  to  address  or  solicit  members  of 
the  legislative  body,  in  the  lobby  or  elsewhere,  away 
from  the  house,  with  a  view  to  influencing  their  votes.'* 
C  V.  &  S.  R.  Co.  V.  C.  St.  P.  M.  &  O.  R.  Co.  1889, 
75  Wis.  224. 

United  States.  "Lobby  service«s  are  personal  solici- 
tations by  persons  supposed  to  have  personal  influence 
with  members  of  Congress  to  procure  the  passage  of  a 
bill."    Trist  v.  Child,  1874,  88  U.  S.  441. 

New  York.  ''  *Lobby  services'  are  generally  defined 
to  mean  the  use  of  personal  solicitation,  the  exercise  of 
personal  influence,  and  improper  or  corrupt  methods, 
whereby  legislative  or  official  action  is  to  be  the  prod- 
uct." Dunham  v.  H.  P.  Co.  1900,  56  X.  Y.  App.  Div. 
244, 
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Legal  versus  illegal  services 

United  States,  Numerous  decisions  of  the  United 
States  supreme  court  point  out  the  distinction  between 
legal  and  illegal  attempts  to  influence  legislation. 

In  Trist  v.  Child,  decided  in  1874,  Justice  Swayne 
said :  "Services  which  are  intended  to  reach  only  the 
reason  of  those  sought  to  be  influenced  rest  on  the  same 
principles  of  ethics  as  professional  services  and  are  no 
more  exceptionable.  They  include  drafting  the  petition 
which  sets  forth  the  claim,  attending  to  the  taking  of 
testimony,  collecting  facts,  preparing  arguments  and 
submitting  them  orally  or  in  writing  to  a  committee, 
and  other  services  of  a  like  character;  but  such  serv- 
ices are  separated  by  a  broad  line  of  demarcation  from 
personal  solicitation,  and  though  compensation  can  be 
recovered  for  them  when  they  stand  alone,  yet  when 
they  are  blended  and  confused  with  those  which  are 
forbidden,  the  whole  is  a  unit  and  indivisible,  and  that 
which  is  bad  destroys  the  good.*'     88  U.  S.  441. 

In  another  leading  case  the  same  court  held  "It  is, 
howe\'er,  the  right  of  every  citizen  who  is  interested 
in  any  proposed  legislation  to  employ  a  paid  agent  to 
collect  evidence  and  facts  to  draft  his  bill  and  explain 
it  to  any  committee  or  to  any  member  thereof  or  of 
the  legislature  fairly  and  openly  and  ask  to  have  it  in- 
troduced :  and  contracts  which  do  not  provide  for  more 
and  services  which  do  not  go  farther,  violate  no  prin- 
ciple of  law  or  rule  of  public  policy. .  .But  it  is  neces- 
sary  to  disclose  agency  to  prevent  the  contract  from 
being  illegal.'^  Marshall  v.  B.  &  O.  R.  Co.  1853, 
57  U.  S.  314;  and  "contracts  providing  for  com- 
pensation contingent  upon  success  are  void  as  against 
public  i)olicy,"  Trist  v.  Child,  1874,  88  U.  S.  441. 
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Kethods  of  influencing  legislation 

The  methods  of  lobbying  are  as  various  as  are  the 
interests  represented.  The  courts  distinguish  between 
secret  lobbying  and  open  advocacy  but  it  is  not  always 
easy  to  place  the  ban  upon  illegitimate  methods  with- 
out interfering  with  those  which  result  in  improved 
legislation.  It  has  been  urged  that  forbidding  lobby- 
ists to  discuss  measures  with  members  of  the  legisla- 
ture will  merely  deter  the  better  class  of  lobbyists  and 
champions  of  worthy  measures,  while  unprincipled 
ones  would  not  be  prosecuted  for  violating  the  law. 
Among  laws  recently  secured  through  organized  in-) 
fluence  brought  to  bear  upon  legislators  are  those 
establishing  juvenile  courts,  compulsory  education,  and 
similar  measures.  Again  in  some  states  where  corrup- 
tion has  been  most  flagrant  the  visible  lobby  has 
largely  disappeared,  in  one  well  known  case  the  gover-; 
nor  of  the  state  acting  as  go-between  for  private  in-! 
terests  demanding  special  privileges  and  legislators 
whose  seats  were  controlled  by  means  of  campaign- 
contributions.  Another  state  illustrates  the  capacity  of 
a  United  States  senator  acting  as  boss  for  his  state  to 
so  control  matters  that  a  wink  or  a  nod  from  one  of 
his  sub-lieutenants  would  secure  any  legislative  favors 
desired  by  those  suj>plying  campaigfn  funds.  Inade- 
quate as  these  illustrations  are  they  suffice  to  show 
that  the  lobbying  question  involves  more  than  mere 
prohibition  of  personal  solicitation  of  legislators. 
Then  again  the  influence  of  some  of  the  most  power- 
ful lobbies  for  private  as  opposed  to  public  interests  is 
exercised  along  legitimate  lines  at  least  so  far  as  to 
scorn  bribery  or  other  corrupting  influences.  The  su- 
perior information  and  skill  of  many  legislative  agents 
and  counsel  enables  them  to  convince  by  array  of  facts 
and  figures  so  arranged  as  to  seem  to  prove  their  caSe. 
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A  half-truth  is  difficult  to  combat.  It  is  this  method 
of  lobbying  which  is  proving  a  real  menace  to  public 
interests. 

Doctrine  of  our  courts 

In  holding  a  contract  for  secret  lobbying  and  per- 
sonal solicitation  illegal  the  United  States  supreme 
court  declared  that  it  was  "aware  of  no  case  in  Eng- 
lish or  American  jurisprudence  where  such  an  agree- 
ment was  not  held  to  be  illegal  and  void."  Trist  v. 
Child,  1874,  88  U.  S.  441. 

The  real  issue 

But  the  evils  of  lobbying  are  little  affected  by  mak- 
ing lobby  contracts  illegal  and  void.  Such  contracts 
become  subjects  of  litigation  only  where  the  system  of 
lobbying  is  imperfectly  organized.  The  real  menace 
arises  when  principal  and  agent  work  harmoniously 
together  against  public  interests  for  private  ends. 
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RULES,  LAWS,  AND  JUDICIAL 

DECISIONS 


Poreign  conntries 

England.  The  evils  of  lobbying  have  been  largely 
eliminated  by  the  system  of  private  bill  practice  devel- 
oped in  Parliament.  The  Standing  Orders  of  the 
House  of  Commons  and  the  House  of  Lords  prescribe 
strict  regulations  for  parliamentary  agents  and  counsel 
representing  private  or  local  interests  and  subject 
private  bills  to  a  quasi- judicial  procedure  as  follows: 

All  bills  granting  any  corporate  privileges  or  affect- 
ing private  rights  as  those  conferring  powers  on  rail- 
ways, tramways,  electric  lighting,  gas,  and  water 
companies,  etc.  must  be  introduced  on  petition  and  not 
on  motion.  Notice  of  such  bills  must  be  given  nearly 
three  months  before  the  meeting  of  parliament  and 
copies  must  be  deposited  in  the  Private  Bill  Office  of 
the  Commons.  Memorials  from  opi>onents  are  also 
deposited  and  after  preliminary  investigation  to  insure 
conformity  to  the  Standing  Orders  and  to  secure  full 
notice  by  advertisement  to  all  persons  interested,  the 

petition  is  presented  to  the  Commons. 

After  the  second  reading  the  bill  is  referred  to  a 
committee:    if  a  railway  or  canal  bill,  to  a  standing 
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committee  for  those  matters,  otherwise  to  a  committee 
of  four  members  and  a  referee. 

The  committee  grant  hearings  and  take  evidence 
from  promoters  and  opponents.  Witnesses  are  exam- 
ined under  oath  and  every  clause  of  the  bill  is  given  a 
quasi- judicial  consideration. 

After  the  return  of  the  bill  to  the  house  its  subse- 
quent stages  arc  similar  to  those  of  a  public  bill. 

Ever\'  private  bill  must  be  in  charge  of  some  recog- 
nized parliamentary  agent  and  no  written  or  printed 
statement  regarding  any  bill  may  be  circulated  in  the 
house  of  Commons  unless  signed  by  some  such  agent 
who  holds  himself  responsible  for  its  accuracy. 

Every  agent  must  be  registered,  must  give  bond,  and 
agree  to  abide  by  the  Standing  Orders  of  Parliament, 
lie  must  also  have  a  certificate  from  some  member  of 
parliament  or  of  the  bar  and  for  any  breach  of  require- 
mcnts  he  may  be  suspended  or  prohibited  from  further 
practice.^ 

British  Colonics.  With  certain  modifications,  the 
English  system  of  private  bill  practice  in  parliament  is 
followed  in  Canada-  and  in  the  Australian  common- 
wealth.^ 

The  Continent.  On  the  continent  the  question  of 
lobbying  has  not  as  yet  become  so  serious  a  matter  as 
in  England  and  in  the  United  States.  The  reasons  for 
this  differ  for  the  various  countries.  A  partial  ex- 
planation may  l)e  found  in  the  fact  that  in  some  states 


'  Sep  Stanrllim  Orders  Mouse  of  Tommons  relative  to  private 
luislnoRS  1  —240.  nnd  Standing  Orders  House  of  Lords  6(>- — 148. 
London.    10<m>. 

"Sep  Hon ri not,  r.-irliamentary  pHxetlnre  and  practice  ....  In 
Canada. 

'See  Australia.  The  annotated  constitution  of  the  Australian 
commonwealth  by  Quick  and  Garran. 
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the  government  has  a  dominant  influence  in  legislation 
and  privileges  are  still  distributed  as  favors ;  in  others 
the  legislative  bodies  and  the  government  combined 
carefully  investigate  all  applications  for  special  privi- 
leges affecting  private  interests  and  subject  franchises 
and  grants  to  careful  scrutiny  and  regulation ;  in  still 
others  quasi-public  utilities  are  owned  by  the  state  and 
the  rental  of  public  property  does  not  yield  great 
private  incomes. 

United  States 

In  Marshall  v.  B.  &  O.  R.  Co.  decided  in  1853,  the 
supreme  court  held  that  all  persons  whose  interests 
may  in  any  way  be  affected  by  any  public  or  private 
act  of  a  legislature  have  an  undoubted  right  to  urge 
their  claims  and  argument  either  in  person  or  by  coun- 
sel professing  to  act  for  them  before  legislative  com- 
mittees as  well  as  in  courts  of  justice,  but  a  hired  agent 
assuming  to  act  in  a  different  character  is  practicing 
deceit  on  the  legislature. .  .and  services  involving  the 
use  of  secret  means  or  the  exercise  of  sinister  or  per- 
sonal influences  upon  legislators  are  illegal.     57  U.  S. 

314. 

Act  of  Congress,  June  11,  1864,  prohibits  members 
of  Congress  from  receiving  compensation  for  services 
before  a  department. 

Afabmna.  Const.  1875,  ^^t-  4-  ^^c-  4-2-  Corrupt 
solicitation  of  legislators  punished  by  fine  and  impris- 
onment. 

Arhona.  Pen.  Code,  190T.  sec.  93.  Obtaining  or 
seeking  to  obtain  money  upon  a  representation  of  im- 
prc^rly  influencing  legislative  action  made  a  felony. 
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In  such  cases  no  person  is  excused  from  testifying  on 
ground  of  self  incrimination,  but  testimony  not  used 
against  such  person  except  for  perjury. 

Arkafisas.^ 

California,  Const.  1879,  2trt.  4,  sec.  35.  Lobbying 
is  declared  a  felony. 

The  term  "lobbying"  signifies  to  address  or  solicit  mem- 
bers of  a  legislative  body  with  the  purpose  of  influencing 
their  votes.    Colusa  Co.  v.  Welch,  1898,  122  Cal.  428. 

Though  the  contract  contemplates  the  use  of  personal 
solicitation,  yet  if  uo  personal  influence  is  brought  to  bear 
upon  the  members,  and  no  dishonest,  secret,  or  unfair 
means  employed,  to  acconuplish  the  object,  it  is  not  illegal. 
Foltz  V.  Cogswell,  1890,  86  Cal.  542. 

The  board  of  supervisors  of  a  county  have  no  authority 
to  employ  special  counsel  for  the  purpose  of  influencing 
members  of  the  legislature  with  respect  to  pending  legis- 
lation affecting  the  county.  Colusa  Co.  v.  Welch,  1898,  122 
Cal.  428. 

Colorado.  Rules  of  Legislature,  1905.  Senate  Rule 
31  and  House  Rue  27.  Privileges  of  floor  extended 
only  to  state,  legislative,  and  judicial  officers,  con- 
gressmen, ex-mcml3ers,  reporters,  and  other  persons 
specially  invited.  In  the  Senate  the  president  or  any 
senator  may  invite.  In  the  House  notice  of  desired 
privilege  must  be  in  writing  and  consent  of  house  had : 
no  suspension  of  this  rule.  While  either  house  is  in 
committee  of  the  whole  privileges  of  floor  extend  only 
to  state  officers ;  others  admitted  within  the  bar;  in  the 
senate,  employees  are  not  to  carry  the  card  or  name  of 
any  person  to  any  senator.  Attempting  to  influence 
the  vote  of  any  member  during  a  session  shall  subject 
the  offender,  if  an  officer,  to  removal  from  office,  if  a 
visitor  to  forfeiture  of  all  privileges. 


»Sm»  Arkansas  undpr  Prior  nniiec  nf  hill/t.  p.  27. 
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Connecticut.  Gen.  St.  1902,  sec.  1261.  Attempt  to 
imprq)erly  influence  legislation  punished  with  fine  or 
imprisonment  or  both.  Entertainment  of  legislators, 
improper  influence. 

Delaware.^ 

District  of  Columbia. 

All  contracts  for  services  in  procuring  legislation  are 
void  from  public  policy.  Weed  v.  Black,  1875,  2  McArth. 
268. 

Florida.^ 

Georgia.  Const.  1877,  ^rt.  i,  sec.  2,  par.  5.  Lobby- 
ing is  declared  to  be  a  crime. 

Code,  1895,  sec.  3668.  Lobby  contracts  void,  as 
against  pubic  policy. 

Idaho.^ 

Illinois.  Rules  of  Legislature,  1905.  Senate  Rule 
60  and  House  Rule  5.  Admission  to  floor,  unless  by 
special  permission,  granted  only  to  state,  legislative, 
and  judicial  officers,  ex-members,  ex-state  officers,  and 
reporters.  The  House  rule  a' so  includes  members  of 
the  constitutional  convention  and  congressmen,  while 
the  Senate  specifically  excludes  ex-members  interested 
in  pending  legislation. 

Indiana.  Rules  of  Legislature,  1905.  Senate  Rule 
38.  Exclude  all  but  members,  officers,  and  ticket 
holders.     House    Rule  yy.     Xo    person    except  st^ite. 


*See  Delaware  nnder  Subject  and  title  of  lotcs,  p.  20. 
*8€e  Florida  under  Prior  notice  of  hills,  p.  27. 
■See  Idaho  under  Subject  and  title  of  laxca,  p.  26. 
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legislative,  and  judicial  officers  admitted  unless  by  con- 
sent of  speaker. 

Jo^L'a.  Rules  of  Legislature,  1906,  Senate  Rule  33. 
Admission  to  floor  granted  only  to  state,  legis.ative, 
and  judicial  officers,  ex-members  and  ex-state  officers. 
Exceptions  made  upon  special  permission  of  the  Presi- 
dent or  of  a  member.  No  person  is  permitted  to  come 
upon  the  floor  of  the  Senate  or  into  cloak  rooms  to 
solicit  or  influence  senators  in  their  official  action.  Of- 
ficers or  emp.oyees  soliciting  or  endeavoring  to  influ- 
ence members  of  the  legislature  are  to  be  dismissed. 
House  Rule  66.  Also  permits  admission  to  the  floor 
for  the  families  of  members  and  gives  each  member 
the  right  to  admit  a  friend. 

Kansas. 

A.  contract  for  services  as  an  attorney  before  a  legisla- 
tive body  is  valid,  but  for  lobby  services  is  void,  as  against 
public  policy.     McBratr.ey  v.  Chandler,   1879.  22  Kan.  692. 

Kentucky.  St.  1899,  ^^^'  ^993-  -^"y  I^^rson  who 
attempts  by  corrupt  means  to  influence  the  vote  of  a 
legislator,  to  be  guilty  of  a  misdemeanor:  fine  or  im- 
prisoiinKnt  or  both. 

Louisiana,. 

Any  agreement  .vhich  con  templates  the  use  of  private 
influence  to  secure  legislation  is  void.  Burney's  Heirs  v. 
Lud^ling.  1S94.  47  La.  Ann.  TH. 

Maine.  Rules  of  Legislature,  1905.  Senate  Rule 
34  and  House  Rule  16.  Prohibit  members  of  legisla- 
ture from  actiii.q'  as  counsel  before  committees.  House 
Rule  24.  IVrsons  not  members,  except  state  officers, 
etc.  are  admitted  within  hall  only  upon  invitation  by 
<:ome  member. 
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Maryland,  Laws,  1900,  c.  328.  Requires  legisla- 
tive counsel  or  agents  to  register  and  to  tile  written 
authorization  from  persons  for  whom  they  are  to  act , 
persons  employing  counsci  to  inake  sworn  statement 
of  expenses ;  legislative  dockets  to  be  kept  by  secretary 
of  state.  The  governor  inay  require  sworn  statement 
of  expenses  for  any  particular  bill.  The  law  does  not 
apply  to  municipalities.  Penalty  for  violating  provi- 
sions of  law,  fine  or  fine  and  disbarment  from  acting 
as  legis.ative  counsel  or  agent,  for  three  years. 

Rules  of  Legislature,  1905.  Senate  Rule  55  and 
House  Rule  5.  Persons  not  members  adm  ttcd  within 
the  bar  of  the  two  houses  only  upon  invitation.  Ex- 
ception made  for  executive  and  judicial  oITiclts,  ex- 
members,  «.tc. 

Masscjchusiftts.  Rev.  Laws,  1902,  c.  3,  s.cs.  23-32. 
The  main  provisions  are  as  follows :  Any  person,  cor- 
poration, or  association  employing  legislative  agents 
01  counse.  are  to  enter  the  names  of  such  counsel  or 
agents  upon  dockets  kept  by  the  sergeant-at-arms. 
Employer  and  employee  are  lx)th  made  responsible  for 
entering  names  within  one  week  after  agreement  but 
either  party  may  enter  fact  of  termination  of  employ- 
ment. Two  dockets  are  to  be  koi)t :  the  one  for  coun- 
sel, employed  to  appear  at  public  liearinj^^s  of  commit- 
tees or  to  advise  in  relation  to  K.q"islati(^n  :  the  other  for 
agents  acting  to  influence  legislation.  The  dockets 
are  to  contain  the  name  and  business  address  of  the 
employer,  the  name,  residence,  and  occupation  of  the 
person  employed,  the  date  and  length  of  employment. 
and  the  special  subjects  of  legislation  to  which  the  em- 
plojrment  relates.     Additional  entries  are  to  be  made 
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as  new  subjects  arise,  so  that  the  entries  shall  show  all 
subjects  of  legislation  in  relation  to  which  agents  or 
counsel  are  employed.  No  legislative  committee  is  to 
allow  any  person  to  appear  before  it  as  counsel  who  is 
not  duly  registered.  Legislative  counsel  shall  not  act 
as  agent  unless  also  entered  upon  the  agent's  docket. 
Written  authorization  to  act  is  to  be  filed,  and  compen- 
sation for  services  is  not  to  be  contingent  upon  suc- 
cess. Within  thirty  days  after  final  adjournment 
of  the  legislature  the  sergeant-at-arms  is  to  deposit 
dockets  with  the  secretary  of  the  commonwealth  and 
employers  are  to  file  sworn  statements  of  expenses  in 
such  form  as  the  secretar>'  may  prescribe ;  such  state- 
ments to  be  open  to  public  inspection.  Penalty  for 
violation  of  act  on  part  of  employer,  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars ;  on  part 
of  agent,  in  addition  to  fine,  disbarment  from  acting 
for  three  years.  Act  docs  not  apply  to  city  or  town 
so'icitors. 

Michii^an. 

Keeping  opfn  house  for  the  entertainment  of  legislators 
does  not  constitute  bribery.  Randall  v.  E.  N.  A.  1893,  97 
Mich.  13G. 

Minnesota.  Rev.  Laws,  1905,  c.  99,  sec.  2.  Cor- 
ru])t  solicitation  of  legislators  made  punishable  by  fine 
imprisonment  or  both. 

Mississippi} 


^See  Mississippi  under  Vvohihiiion  of  lop-rolling,  p.  26. 


LOBBYING  17 

Missoxiru^  Rules  of  Legislature,  1905.  Senate 
i^ule  53,  and  House  Rule  86.  Unless  invited  by  the 
Senate  or  the  House,  no  persons  except  state,  legisla- 
tive, and  judicial  officers,  and  congressmen  are  per- 
mitted upon  the  floor.  House  a.so  admits  ex-members 
of  legislature. 

MofUana.  Pen.  Code,  1895,  sec.  172.  Any  person 
obtaining  or  seeking  to  obtain  anything  of  value  on 
representation  of  influencing  legislation  improperly, 
guilty  of  felony.  Not  excused  from  testifying  on 
ground  of  self  incrimination.  Testimony  not  used 
against  such  person  except  for  perjury. 

Xcbraska.  Rules  of  Legislature,  1905.  Senate  Rule 
43.  \o  person  admitted  to  floor  except  state,  iegisla- 
tive,  and  judicial  officers,  and  congressman.  House 
Rule  II.  Privileges  of  floor  extended  to  state  officers, 
etc.  and  such  other  persons  as  the  House  may  admit. 

Nevada,  Rules  of  Legislature,  1905.  Senate  Rule 
40  and  House  Rule  57.  Admission  to  floor,  except  on 
invitation  by  some  member,  granted  only  to  legisla- 
tors, state  officers,  and  in  the  House,  ladies.  A  major- 
ity in  either  house  may  authorize  the  presiding  officer 
to  clear  the  floor  of  all  such  persons. 

Nezv  Hampshire.  Const.  1792,  part  2,  art.  7.  Mem- 
bers of  legislature  not  to  take  fees  or  act  as  counsel  in 
any  cause  before  legislature. 


*At  the  la«t  leelslatlve  session  novernor  Folk  Issued  nn  order 
requiriofT  lobbyintB  to  repfster  at  the  executive  office  upon  com- 
Incr  to  the  capitol  and  niso  on  lenvlnjr:  to  stnte  tlie  object  of 
their  v!»!t  to  the  governor  nnd  to  the  press:  nnd  to  leave  the 
city  within  a  limit  of  thirty  hours.  Fear  of  incniiry  Into  their 
methoda  led  to  compliance. 
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New  Jersey,  Legislature  of  1905  adopted  an  anti- 
lobby  resolution  and  appointed  a  special  committee  to 
investigate  lobbying. 

New  Mexico} 

New  York. 

It  is  allowable  to  employ  counsel  to  appear  before  a 
legislative  committee  or  the  legislature  itself  to  advocate  or 
oppose  a  measure  in  which  the  individual  has  an  interest. 
Lyon  V.  Mitchell,  18«7,  36  N.  Y.  241. 

But  a  contract  for  lobby  services,  for  personal  influence 
with  members  of  the  legislature  is  illegal  and  void.  Mc- 
Kee  v.  Cheney,  1876,  52  How.  Pr.  (N.  Y.)  144. 

Rules  of  Legislature,  1906,  Senate  Rule  49  and 
House  Rule  30.  Admission  to  the  floor  granted  only 
to  legislators,  and  state  officers,  their  clerks,  deputies, 
etc.  and  reporters.  The  Senate  also  grants  admission 
by  card  to  ladies  or  to  members  of  families  of  senators 
and  of  presiding  officer;  while  the  House  grants 
further  admission  either  upon  the  permission  of  the 
speaker  or  by  vote  of  the  House.  The  House  excludes 
reporters  interested  in  legislation,  or  receiving  com- 
pensation from  any  corporation  for  influencing  egisla- 
tion. 

Xorfh  Carolina? 

Xorth  Dakota.  Rules  of  Legislature,  1905.  Sen- 
ate Rule  37  and  House  Rule  44.  Admission  within 
the  bar  ])erniittcd  only  for  state,  legislative,  and  judi- 
cial officers,  congressmen,  ex-members  of  congress  or 
leeislatnre,  members  of  the    constitutional    convention 


'  SN'o   torrifnii.  s   of   tlio   T'uitj'd    Stnt«*s   uiul»*r   Special   leaislation, 
«Sec  North  CnroHnA  under  Prior  notice  of  hiJla,  p.  27. 
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and  federal  officers  of  the  state.  Exceptions  made  in 
the  Senate  by  vote  and  in  the  House  on  permission  of 
speaker.  Any  person  lobbying  in  the  House,  to  forfeit 
privileges  of  floor. 

Ohio. 

Asking  other  members  of  the  legislature  to  support  bills, 
collecting  and  presenting  facts  and  reasons  to  them,  and 
making  arguments  to  induce  them  to  support  the  bills, 
constitute  'official  duty"  and  "action"  within  the  statute 
making  it  a  crime  for  a  legislator  to  solicit  from  any  per- 
son any  valuable  or  beneficial  thing  to  influence  him  with 
respect  to  his  official  duty  or  to  influence  his  action  in  a 
matter  pending  before  him-  Slate  v.  Geyer,  1896,  3  Ohio 
N.  P.  242. 

Rules  of  Legislature,  1904,  Joint  Rule  23.  Visitors 
admitted  may  include:  ex-members,  state,  legislative, 
and  judicial  officers,  congressmen,  governors  of  other 
states,  clergymen  by  invitation  of  presiding  officer,  and 
persons  invited  by  any  member  of  the  general  assem- 
bly.    Reporters  may  be  admitted  within  the  bar. 

Oklahoma, 

A  contract  contingent  upon  legislative  action  but  not 
stipulating  for  any  act  by  either  party  other  than  a  presen- 
tation of  an  ordinance  to  the  city  council  containing  the 
provisions  desired,  i.s  not  void  as  against  public  policy. 
Baumhoff  v.  Okla.  City  Elec.  &  Gas  &  P.  Co.  1904.  14  Okla. 
127. 

Oregon.  Cr.  Code,  1902,  sec.  1894.  I-<^bbying  with 
members  of  legislature,  without  disci(^sing  interest,  de- 
clared to  be  a  crime. 

The  sole  purpose  and  effect  of  this  section  was  to  make 
lobbying  under  the  rrcnmstance.^  herein  described  criminal. 
It  dofs  not  render  contracts  valid  made  to  seciirp  lob])ying 
services  if  they  wore  made  imder  such  circumstances  that 
the  lobbyist  could  not  le  punished  criminally.  Sweeney 
V.  McLeod,  1887.  15  Ore.  .'^,.'",0. 
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Pcmtsylva^iia.  Const.  1873,  sec.  78.  Corrupt  so- 
licitation of  legislators  punished  by  fine  and  imprison- 
ment. 

sec.  79.  Person  charged  with  corrupt  solicitation 
not  excused  from  testifying  on  ground  of  self  incrim- 
ination ;  such  testimony  not  to  be  used  against  person 
except  for  perjury. 

Rules  of  Legislature,  1905.  Senate  Rule  28.  No 
person  admitted  to  floor  during  sessions,  unless  invited 
by  a  member,  except  state  and  legis.ative  officers,  ex- 
members,  and  stenographers.  House  Rule  43.  Per- 
sons admitted  to  floor  include  state  officers,  etc.  and 
others  specially  introduced  by  a  member  by  permission 
of  the  Speaker. 

Rhode  Island.  Const.  1842,  art.  4,  sec.  4.  Legisla- 
tors shall  not  take  fees  or  he  of  counsel  in  any  case 
before  cither  house,  under  penalty  of  forfeiting  seat. 

South  Carolina,^ 

SoiitJt  Dakota.  Ru'es  of  Legislature,  1905.  Senate 
Knle  8,  and  House  Rule  47.  Admission  within  the  bar 
permitted  only  to  state,  legislative,  and  judicial  officers, 
ex-members,  etc.  and  reporters.  Exceptions  made  in 
the  Senate  on  permission  of  the  President  and  in  the 
House  by  vote. 

TctiJicsscc.  Acts,  1897,  c.  117.  Declares  lobbying 
to  be  a  felony. 

Texas.^ 


'Sop  South  Carolina  under  Prior  notice  of  hills,  p.  27. 
'Sw  Tpxas  under  Prior  notice  of  hiUs,  p.  27. 
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Utah.  Rev.  SI.  1898,  sec.  4102.  Any  person  hiring 
to  influence  legislation  improperly,  guilty  of  felony. 

Vermont,  Const.  1793,  c.  2,  sec.  19.  Prohibits  rep- 
resentatives from  acting  as  counsel  or  taking  fee  for 

advocating  bill. 

A  contract  for  the  employment  of  personal  influence 
or  solicitation  to  procure  the  passage  of  a  public  or  private 
law  is  void.     Powers  v.  Skinner,  1861.  34  Vt.  274. 

Virginia.  Code,  1904,  sec.  3746.  Paying  or  receiv- 
ing  compensation    for    securing   legislation   punished 

with  imprisonment  and  fine. 

This  section  intended  to  apply  in  the  line  of  bribery  and 
corruption  and  not  for  professional  services,  such  as  draft- 
ing petitions,  setting  forth  client's  claim,  taking  testimony, 
collecting  facts,  preparing  arguments,  oral  or  written,  ad- 
dresses to  the  legislature  or  its  committee,  with  intention 
to  reach  its  reason  by  argument.  Yates  v.  Robertson,  1885, 
80  Va.  475. 

sec.  3748.  Xot  to  apply  to  any  person  having  per- 
mission of  legislative  committee  to  appear  before  it. 

Washington.  Const.  1889.  sec.  62.  Corrupt  solici- 
tation of  legislators  punished  by  fine  and  imprison- 
ment. Testimony  may  not  bo  withheld  on  ground  of 
self  incrimination,  but  not  used  against  person  testify- 
ing except  for  perjury. 

West  Virginia.  Acts,  1897,  c.  14.  Provides  for  the 
exclusion  of  lobbvists  from  the  floor  of  either  house 
of  the  legislature  while  in  session. 

Wisconsin.  Rev.  St.  1898,  sec.  4482.  Giving  or 
receiving,  or  offering  to  give  or  receive  services  to  in- 
fluence legislation  for  compensation  contingent  upon 
success;  or    failing   to    disclose    interest   in  bill  when 


22  LOBBYING 

seeking  to  influence  legislative  action  made  punishable 
by  fine  or  imprisonment.  (Laws  of  Wisconsin,  1858, 
c.  145,  sees.  I,  2) 

Laws,  1899,  c.  243.  The  main  provisic«is  of  the 
law  are  as  follows : 

sec.  I.  Persons  employed  to  act  as  counsel  or  agent 
to  promote  or  oppose  any  legislation  affecting  the  pe- 
cuniary interests  of  any  individual,  association,  or  cor- 
poration as  distinct  from  those  of  the  whole  people  of 
the  state  are  to  be  registered  within  one  week  after 
employment.  Employer  and  employee  both  respons- 
ib  e  for  entering  name  of  counsel  or  agent  upon  legisla- 
tive docket ;  either  may  enter  fact  of  termination  of 
employment. 

sec.  2.  The  secretary  of  state  is  to  keep  two 
dockets :  the  one  for  legislative  counsel  before  commit- 
tees, to  contain  the  names  of  counsel  or  persons  em- 
ployed to  appear  at  public  hearings  before  committees 
of  the  legislature  for  the  purpose  of  making  arguments 
or  examining  witnesses  and  also  the  names  of  any  reg- 
ular legal  counsel  who  act  or  advise  in  relation  to  legis- 
lation ;  the  other  for  legislative  agents  employed  in 
connection  with  any  legislation  included  within  the 
terms  of  sec.  i.  Tlie  dockets  are  to  be  public  records, 
open  to  the  inspection  of  any  citizen,  and  are  to  contain 
the  names  of  employers  and  of  counsel  and  agents, 
with  addresses,  occupation,  date  and  length  of  employ- 
ment, and  the  subjects  of  legislation  to  which  the  em- 
])Ioyment  relates. 

sec.  3.  It  is  the  duty  of  persons  employing  counsel 
or  agents  to  make  additional  entries  whenever  further 
subjects  of  legislation  arise,   specifically  referring  to 
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the  petitions,  orders,  bi.ls,  etc.  so  that  the  dockets 
sha.l  show  all  the  subjects  of  legislation  in  relation  to 
which  any  counsel  or  agent  is  employed.  All  agents 
and  counsel  are  to  be  registered  before  acting.  Em- 
ployment for  compensation  contingent  upon  success 
not  permitted.  Legislative  counsel  not  also  entered  on 
the  agents'  docket  are  limited  to  appearing  before 
committees  and  to  giving  legal  advice. 

sec.  4.  Counsel  and  agents  are  to  file  written  au- 
thorization to  act. 

sec.  5.  Within  thirty  days  after  final  adjournment 
of  the  legislature,  every  person,  corix)rat".oii,  or  asso- 
ciation employing  legislative  agents  or  counsel  shall 
file  a  sworn  statement  of  expenses  with  the  secretary 
of  state. 

sec.  6.  Penalty  for  violation  by  employers,  not  less 
than  two  hundred  nor  more  than  five  thousand  dollars ; 
for  violation  by  agents  or  counsel  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars  and  dis- 
barment from  acting  for  three  years. 

sec.  7.  Mimicipalities  and  other  public  corporations, 
exempt. 

Laws,  1905,  c.  472.  Makes  it  unlawful  for  any 
legislative  counsel  or  agent  to  attempt  to  influence  any 
kgislator  personally  and  directly  otherwise  than  by 
appearing  before  the  regular  committees,  or  by  news- 
paper publications,  or  by  public  addresses,  or  by  writ- 
ten or  printed  statements,  arguments,  or  briefs  deliv- 
ered to  each  member  of  the  legislature :  provided  that 
twenty-five  copies  be  first  deposited  with  the  secretary 
of  state.  State  and  federal  officers  and  employees, 
having  pecuniary  interests  in  any  measure  are  likewise 
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prohibited  from  attempting  to  influence  legislators 
otherwise  than  is  permitted  to  legislative  counsel  and 
agents.  Admission  to  floor  of  either  house  prohibited 
for  legislative  counsel  or  agents  except  upon  invitation 
of  such  house.  Penalty  for  violation  of  act,  fine  and 
imprisonment.  Counsel  or  agents  of  municipalities, 
exempt. 

Rules  of  Legislature  for  1907.  Admission  to  floor 
of  the  two  houses  granted  only  to  state,  legislative,  and 
judicial  officers,  regents  of  educational  institutions, 
congressmen,  ex-members  of  the  legislature,  not  en- 
gaged in  defeating  or  promoting  any  pending  legisla- 
tion, all  editors  of  newspapers  within  the  state,  and 
reporters  for  the  press,  who  confine  themselves  to  their 
professional  duties,  and  such  other  persons  as  the  pre- 
siding^ officer  upon  the  order  of  the  house  may  invite. 

JVyow'ui::.  Const.  1889,  art.  3,  sec.  45.  Corrupt 
solicitation  of  legislators  made  punishable  by  fine  and 
imprisonment. 
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REMEDIES 


The  leading  provisions  so  far  enacted  may  be 
roughly  grouped  under:  i.  restrictions  on  legislator3; 
2.  limitations  upon  legislative  procedure;  3.  restrain- 
ing devices ;  4.  positive  remedies. 

Sestrictions  on  legislators 

Bribery.  Under  the  common  law  bribery  was  al- 
ways  a  crime.     In  certain   jurisdictions   it   has   been 

made  a  felony. 

Comipare  laws  of  Ala.  Ark.  Col.  Fla.  La.  Md.  N.  T. 
Pa.   W.  Va. 

Acceptance  of  railway  passes  and  similar  favors  by 

legislators  is  unlawful  in  a  number  of  states. 
Compare  laws  of  Fla.   Ky.   Mo.  Wash.  Wis. 

f      Acting  as  counsel.     Provisions  prohibiting  legisla- 
/    tors  from  acting  as   counsel   in  any  cause  before  the 
legislature  were  embodied  in  constitutions  of  Ameri- 
can states  before  the  end  of  the  i8th  century. 

See  N.  H.  Const  1872,  part  2,  art  7,  and  Vt  Const  1793,  c. 
2,  sec.  19. 

Not  tcr  vote,  if  interested.     Requiring  legislators  to 
'  abstain  from  voting  upon  bills  in  which  they  have  a 
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]  private  interest  was  early  an  acknowledged  principle 

of  parliamentary  usage. 

For  constitutional  provisions  compare  Pa.  Ck>nBt.  1875, 
sec.  80,  and  Tex.  Const.  1875,  art  3,  sec  22. 

'  Prohibition  of  hg-r&Sing.  Constitutional  and  statu- 
tory provisions  against  log-rolling  have  been  adopted 
in  a  number  of  states.     The  following  illustrations  are 

typical : 

Arizona.  Pen.  Code,  1901,  sec.  92.  Idakes  log-rolling 
punishable  with  imprisonment,  forfeiture  of  office  and  dis- 
franchisement. 

Minnesota.  Rev.  Laws,  1905,  ch.  99,  sec  3.  Makes  log- 
rolling punishable  with  imprisonment  or  fine  or  both. 

Mississippi.  Const.  1890,  sec.  40.  Requires  legislators 
to  take  oath  not  to  eugage  in  log-rolling. 

Utah.  Rev.  St.  1898,  sec.  4096.  Declares  log-rolling  a 
felony. 

Also  compare  constitutional  provisions  of  Col.  Mont. 
N.  D.  and  Wy.  declaring  log-rolling  to  be  bribery. 

Limitations  upon  legislative  procedure 

Subject  and  title  of  Iczi'S.  The  provisions  found  in 
a  majority  of  our  states  that  each  law  shall  embrace 
but  one  subject  to  be  expressed  in  the  title  points  to  a 
time,  not  yet  entirely  passed,  when  special  privileges 
and  franchises  were  smuggled  through  legislatures  un- 
der cover  of  innocent  titles  and  when  log-rolling  was 

more  openly  practiced  than  at  present. 

Purpose  of  this  provision,  to  prevent  log-rolling.  People 
v.  Collins,  1854,  3  Mich.  343. 

And  to  prevent  surprise  and  fraud  upon  legislature. 
State  ex  rel.  v.  Ranson,  1880,  73  Mo.  78. 

Design  was  to  prevent  the  uniting  of  various  objects  In 
one  bill  for  the  purpose  of  combining  various  pecuniary  in- 
terests in  support  of  the  vsrhole.  Conner  v.  Mayor,  etc.  1851, 
5  N.  Y.  285. 

Purpose  is  to  prevent  fraud  and  deception  by  conceal- 
ment.   Astor  V.  A.  Ry.  Co.  1889,  113  N.  Y.  93. 

Also  compare  constitutional  provisions  of  Del.  Const. 
1897,  art.  6,  sec.  16;  and  Id.  Const.  1889,  art.  3. 
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Special  legislation.  Provisions  prohibiting  special 
legislation  where   general  law  is   applicable  have  been 

adopted  with  few  exceptions  by  our  states. 

The  purpose  was  to  exclude  corruption  and  favoritism. 
Nelson  v.  McArthur,  1878,  38  Mich.  204. 

Compare  constituiional  provisions  of  the  several  states; 
and  act  of  Congress,  July  30,  1886,  prohibiting  the  passage 
of  local  or  special  law;s  in  territories  of  the  U.  S. 

Appropriation  bills.  Several  states  require  that  ap- 
propriation bills  be  passed  a  stated  number  of  days  be- 
fore the  close  of  the  session. 

The  power  to  veto  separate  items  of  such  bills  was 
conferred  on  the  governors  of  many  of  our  states  to 

arrest  log-rolling. 

Compare  constitutional  provisions  of  Ala.  111.  La.  Mo. 
Neb.    N.  Y.    Pa.    Tex.    Wash.    \Vy. 

Holding  up  appropriation  bills  still  others  a  strong 
means  of  offense  for  professional  lobbyists. 

.'       Prior  notice  of  bills.     Requiring  public  notice  jjrior 
I    to  the  introduction  of  private  bills  is  a  further  limita- 
tion on  legislative  procedure  at  least  partially  effective 

against  lobbying. 

Compare  Constitutional  provisions  of  Ala.  Ark.  Fla.  La. 
N.  C.  Pa.  S.  C.  Tex.  Va.  also  the  opinion  of  the  supreme 
court  of  New  Hampshire  to  House  of  Representatives.  1885, 
63  N.  H.  625,  holding  c.  2,  sec.  1,  N.  H.  Gen  Laws,  requiring 
a  term  of  notice  for  private  bills,  unconstitutional. 

For  prohibitions  against  introducing  new  bills  during 
the  last  days  of  the  session  see  constitutional  provisions 
of  La.    Mich.i    Wash,  and  the  following  decisions: 

The  people  in  a  free  country  have  a  right  to  notice  of 
proposed  legislation  and  an  opportunity  to  express  their 
assc-nt  or  dissent.     Att'y  Gen.  v.  Rice,  1887,  64  Mich.  385. 

When  the  journal  shows  that  the  original  bill  was  used 
for  purposes  of  subbtitntion  and  that  the  substitute  was  for 

*The  Michigan  prov«»!on.  Const.  IS.IO.  art.  4.  sec.  28.  limiting 
the  introduction  of  i.cw  Iillls  to  the  first  flftv  days  of  session  was 
repealed   in   1904. 
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a  different  purpose,  the  act  is  void.    Att'y  Qen.  v.  P.  R.  Go. 
1893.  97  Mich.  589. 

Effect  of  imitations.  As  to  how  far  these  limita- 
tions have  served  to  regulate  lobbying  is  a  mooted 
question.  As  a  general  thing  they  have  been  effective 
to  some  degree,  but  certain  authorities  hold  that  the 
restrictions  on  special  and  local  legislation  have  merely 
resulted  in  an  undesirable  modification  of  our  general 
laws  for  special  ends,  and  that  requirements  for  pub- 
lished notice  have  been  of  little  avail  against  secret 
manipulation  of  bills  serving  private  ends. 

/     Legislative  pozver.     The  legislature  has  no  power  to 
bind  a  future  legislature  as  to  the  mode  in  which  it 

'  shall  exercise  its  constitutional  rights. 

See  De  Bolt  v.  O.  L.  I.  T.  Co.  1853.  1  Ohio  St.  563;  Bright- 
man  v.  Kirner,  18«7.  22  Wis.  54;  and  Mix  v.  I.  C.  R.  Co. 
1886,  116  in.  502. 

Since  each  legislature  may  determine  its  own  rules 
of  procedure,  restrictions  imposed  by  one  may  be  re- 
pealed by  the  next.  To  preclude  the  possibility  of  easy 
repeal  many  of  the  restrictions  enumerated  have  been 
embodied  as  constitutional  provisions. 

In  the  absence  of  constitutional  restrictions,  it  re- 
mains with  each  legislative  body  to  determine  the 
limits  of  its  own  regulation. 

Restraining  devices 

Registration.  The  provisions  for  registration  in 
Massachusetts,  Maryland  and  Wisconsin  are  somewhat 
similar.  They  include :  registration  of  legislative  coun- 
sel and  agents,  the  keeping  of  dockets  by  the  secretary 
of  state,  the  requirement  to  register  for  each  particu- 
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lar  measure,  the  filing  of  written  authorization  to  act 
and  the  statement  of  expenses.  Municipalities  and 
minor  political  units  are  exempt.  Penalties  for  viola- 
tion vary  but  include  fine  or  disbarment  from  acting 

or  both. 

Ck>mpare  Mass.  Rev.  Laws,  1902,  c.  3,  sec.  2^32;  Md. 
Laws,  1900,  c.  328;  Wis.  Laws,  1899,  c.  243. 

Prohibition  of  secret  lobbying.  Attempting  to  influ- 
ence members  of  the  legislature  otlier  than  by  appear- 
ance before  committees  is  forbidden  by  c.  472,  Laws  of 
Wisconsin,  1905. 

Exclusion  from  floor.  Provisions  excluding  legisla- 
tive agents  and  counsel  from  the  privileges  of  the  floor 
except  under  certain  conditions  have  in  some  cases 
been. enacted  into  iaw,  but  more  generally  they  form 

part  of  the  rules  of  legislatures. 

Compare  Wis.  Laws,  1905,  c.  472;  Rules  of  Legislature 
of  Col.  111.  Ind.  Me.  Md.  and  Neb.  for  1905;  N.  Y.  and 
Ohio,  1906;  and  proposed  rules  for  Wis.  1907. 

Positive  remedies 

Methods  employed  by  some  of  our  states  to  enable 
legislators  to  get  at  the  facts  of  any  question  with  dis- 
patch include  the  following  provisions : 

r  Publicity  of  committee  ptkfceedings.     The  develop- 

ment of  the  committee  system  resulted  in  the  with- 
drawal of  many  important  phases  of  legislative  action 
from  direct  public  scrutiny.  Among  the  measures  em- 
ployed to  overcome  this  disadvantage  are :  publicity  in 
the  proceedings  of  committees  with  publication  of  all 
hearings  granted  to  private  parties,  prior  notice  of  such 
hearings  to  give  all  interested  an  opportunity  to  hear 
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or  be  heard  either  in  person  or  by  counsel,  publication 
;  in  permanent  form  of  the  evidence  and  findings. 

Evidence  as  to  facts.  A  quasi-judicial  procedure 
thrown  about  private  bill  legislation  in  England  has 
enabled  parliament  to  secure  accurate  information  on 
bills  affecting  private  interests.  Evidence  is  taken 
from  promoters  and  opponents,  witnesses  are  examined 
under  oath,  and  careful  consideration  given  every  point 

brought  before  the  private  bill  committees. 

Compare  Va.  Ck>ast.  1902,  sec  51,  proyiding  for  a  Joint 
legislative  committee  on  special,  private,  and  local  legia* 
lation. 

Agencies  for  securing  information.  The  average 
legislator  is  a  busy  man.  Intent  upon  doing  his  pub- 
lic duty  he  is  often  confronted  with  hundreds  of  bills 
during  a  single  session.  He  must  vote  yes  or  no  with 
little  time  for  consideration.  His  greatest  demand  is 
for  accurate  impartial  data  giving  all  the  facts  in  the 
case.  The  lobbyist  gives  him  but  one  side.  The  pub- 
lic whose  interests  are  at  stake  are  too  frequently  in- 
different. 

Various  agencies  for  getting  at  the  facts  are  being 
developed  by  different  legislatures.  In  some  states  the 
permanent  state  commissions,  bureaus,  and  depart- 
ments collect  valuable  data  in  convenient  form  for 
legislative  reference:  in  others  special  investigating 
committees  such  as  the  Armstrong  insurance  commit- 
tee of  New  York  have  secured  valuable  evidence  as  a 
basis  for  legislative  action:  in  New  York,  Wisconsin, 
and  California  legislative  reference  departments  have 
been  established  for  the  collection  of  data  bearing  on 


LOBBYING 


31 


the  legislation  of  other  states ;  for  the  compilation  of 
laws  on  particular  subjects;  and  for  securing  knowl- 
edge of  the  results  of  laws  along  lines  upon  which  the 
legislature  must  i>ass  judgment. 
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LIMITATIONS    ON    CONTRIBU- 
TIONS AND  EXPENDITURES 


WHAT  AKK  CORRUPT  PRACTICES 

Definitions 

England.  Under  the  BritisH  statute^  corrupt  prac- 
tices at  elections  include:  i.  bribery;  2.  treating:  3. 
undue  influence;  4.  personation,  and  aiding,  abetting, 
counselling,  and  procuring  the  commission  of  the  of- 
fense of  personation :  5.  knowingly  making  a  false 
declaration  as  to  election  exi>enses. 

The  English  law  also  defines  and  provides  penalties 
for  illegal  i)ractices  and  illegal  payments. 

United  States.  The  definitions  for  corrupt  practices 
vary  for  the  several  states. 

A  typical  definition  is  found  in  the  Connecticut  law 
of  1905,  c.  280,  sec.  II,  which  designates  the  following 
acts  as  corrupt  practices:  bribery;  solicitation  of  can- 
didates for  campaign  contributions,  excq)t  by  political 
committees :  contributing  campaign  funds  to  others 
than  to  authorized  treasurers  or  political  agents ;  offer- 
ing to  procure  oflPice  or  appointment  for  another  in 
order  to  influence  his  vote :  making  or  receiving  cam- 
paign contributions  under  assumed  name. 


*  Corrupt    and    lllecrnl    practiops   provention    acts.    ISS."*    K-i(\    atvd 
47  Vict.  c.  51)   and    iso.'t    i'tS  and   r>0  Vict.   c.   Av^^. 
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The  California  law  of  1893,  c.  16,  and  the  Minnesota 
law  of  1895,  c-  ^77 f  ^^so  give,  extended  definitions  of 
corrupt  practices. 

CORRUPT  CONTRIBUTIONS  AND  EXPENDITURES 

Within  recent  years  the  legislatures  of  nearly  a  score 
of  our  states  have  placed  limitations  upon  the  irre- 
si)c)nsiblc  disposition  of  money  in  elections,  and  have 
^ou^lit  to  separate  corrupt  contributions  and  expendi- 
tures from  those  that  are  lawful. 

Expenditures 

In  some  of  the  states  lawful  expenditures  are  enu- 
merated in  the  statutes  and  all  others  are  exj)ressly  for- 
bidden. 

M inncsota.  Tims  the  Minnesota  law  of  i8c)5.  c. 
jyy.  limits  lej»:al  exj). nditures  to  the  following:  i. 
for  the  personal  travelinj:>;  ex])ense*^  of  the  candidate. 
2.  for  tlie  rent  of  hall  or  roimis  for  the  delivery  of 
speech (.  s  relative  to  ])rinciples  or  candidates  in  any 
pending  election,  and  for  the  rentinj^  of  chairs  and 
other  furniture  properly  necessary  to  fit  such  halls,  or 
roi-irs  for  use  for  such  ])ur])oses :  3.  for  the  payment 
"f  public  s])eakers  and  nuisicians  at  public  meetings 
and  tlieir  necessarv  iravelinj^  expenses:  4.  ])rinting  and 
di.slribniicni  of  li^ts  of  candidates  or  sam])lc  tickets, 
speeches  or  addresses  by  ])am])hlets,  newspapers  or 
eireulars.  relative  to  candidates.  ])olit:cal  issues  or  prin- 
ciples. card<,  handbills.  ])osters  or  anntnuicements ;  5. 
for  cballenj^^ers  at  the  polls  al  elections:  C).  for  co])ying 
and  classifying^;  of  ])f)ll  lists:  7.  for  makinj^  canvasses  of 
voters:  S.  for  postajj^e,  tele.Lrraph,  telephone  or  other 
public  messeni^er  service  :  ().  for  clerk  hire  at  the  head- 
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quarters  or  office  of  such  committee ;  lo.  for  convey- 
ing infirm  or  disabled  voters  to  and  from  the  polls. 

Connecticut.  The  Connecticut  law  of  1905,  c.  280, 
sec.  5,  enumerates  the  expenses  which  may  be  lawfully 
incurred  by  treasurers  of  committees  and  by  political 
agents  as  follows:  (a)  for  hiring  public  halls  and 
music  for  conventions.  ])ublic  meetings,  and  jnibl'c  [)ri- 
maries,  and  for  advertising  the  same;  (b)  for  printing 
and  circulating  |X)litical  newspaj^ers.  pamphkts.  and 
books;  (c)  for  printing  and  distributing  ballots  and 
pasters:  (d)  for  renting  rooms  to  1k'  used  by  ])olitical 
committees:  (e)  for  compensating  clerks  and  other 
persons  employed  in  committee  rooms  and  at  the  polls ; 
(f)  for  traveling  expenses  of  political  agents,  commit- 
tees, and  public  speakers:  (g)  for  necessary  ])ostage. 
telegrams,  telephones,  printing,  express,  and  convex- 
ance  charges.  Expenses  not  specially  authorized  are 
not  to  be  incurred. 

Contributions 

Provisions  against  contributions  from  certain  speci- 
fied sources  present  a  further  attuiii)t  to  b'mit  and  reg- 
ulate campaign  funds.  The  prohibition  of  cor|X)rat».' 
contributions  for  political  purposes  is  found  in  a  num- 
ber of  states.  Among  other  restrictions  in  force  are 
those  against  the  political  assessment  of  ])ul)lic  officer.^ 
and  employees,  and  the  solicitation  of  candidates. 

PURPOSI-:   OK   I.IM  IIATIONS 

Common  law  regulation 

In  a  decision  given  in  i/(')2  Lord  Mansfield  ])oint.- 
out  that  "Bribery  at  elections  for  niemlx^rs  of  parlia- 
ment must  undoubteclly  iiave  always  been  a  crime  at 
common  law  and  consequently  ])unishable  by  indict- 
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ment  or  information."    Rex.  v.  Pitt  and  Rex  v.  Mead, 
3  Burr.  1335. 


Statutory  provisions 

But  while  the  common  law  was  able  to  check  direct 
and  open  bribery,  statutory  limitations  have  become 
necessary  in  order  to  make  the  law  effective  against 
the  more  subtle  and  insiduous  methods  of  corruption. 
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LAWS   AND  JUDICIAL    DECISIONS 


Foreign  countries 

England,  Corrupt  and  illegal  practices  prevention 
acts,  1883  (46  and  47  Vict.  c.  51)  and  1895  (58  and 
59  Vict.  c.  40)  The  English  law  provides  penalties 
for  false  personation  at  the  polls,  repeating,  intimida- 
tion, undue  influence,  and  bribery  of  voters.  It  re- 
stricts the  employment  of  paid  agents,  clerks,  messen- 
gers, etc.  by  candidates  or  election  committees  within 
narrow  limits.  It  prescribes  a  fixed  scale  of  lawful  ex- 
penditures by  candidates  and  committees  and  requires 
a  full  account  of  such  expenditures. 

Canada.  Rev.  St.  1886,  c.  8,  9,  10,  and  Dominion 
elections  act,  1900  (63-64  Vict.  c.  12)  The  main  pro- 
visions of  the  British  act  are  adapted  to  Canadian  con- 
ditions. 

Austrioi-Hungary.  The  Austrian  Penal  Code  pun- 
ishes corrupt  practices  at  elections  by  miprisonment. 
The  Hungarian  Electoral  Law  of  1874  deals  similarly 
with  corrupt  practices  but  is  less  effective. 

Belgium.  The  Code  Electoral  makes  corrupt  prac- 
tices punishable  by  fine  or  imprisonment  or  both,  and 
deprives  any  person  who  has  bribed  or  been  bribed  of 
his  electoraj  rights  for  from  five  to  ten  yeaxs. 
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France,  The  French  Penal  Ccxie  makes  corrupt 
election  practices  offenses  at  law  and  punishes  every  at- 
tempt at  bribery  by  imprisonment  of  from  three 
months  to  two  years  or  by  a  fine  ranging  from  fifty  to 
five  hundred  francs  or  by  both  penalties. 

Germany,  The  Criminal  Code  makes  the  purchase 
or  the  sale  of  an  electoral  vote  punishable  by  imprison- 
ment with  loss  of  civil  rights. 

Italy.  A  permanent  election  commission  of  the 
Chamlxrr  of  Deputies  is  provided  for  which  in  accord- 
ance with  the  rules  of  the  Chambers  and  of  the  Penal 
Code  makes  in([uiry  into  cases  of  suspected  corrupt 
practices. 

Szirdcn.  The  Inindamental  Law,  1809,  makes  per- 
sons convicted  of  c()rrui)t  election  practices  ineliijible 
to  the  Diet.  The  law  further  ])rovides  imprisonment 
at  hard  labor  for  offenders :  corruption  is  practically 
unknown. 

Xoncay.  Corrupt  practices  at  elections  are  made 
])nnislial)le  hy  the  Criminal  Law,  and  candidates  are 
(lisqualifi«.(l  upon  conviction. 

United  States 

Con^res.s  I'.a.s  power  to  control  federal  elections  and 
to  ])rovi(lc  ])unishnients  for  offences.^ 

Act  of  L'nnj:jress.  Au^.  15,  1876,  c.  287.  sec.  6,  for- 
bids   executive   officers    or   «.mi)loyees    of    the    Ignited 

Comparf*:  ex  parte  Siel;old.  1870.  100  r.  S.  ?»71 :  ex  parte 
Clarke,  1879.  ICMlj  r.  S.  :»,91»:  ex  i>arte  YarbroiiRh,  1883,  110 
X;.  S.  rir)l:  .Tames  v.  Bowman.  19o;j.  190  1'.  S.  127. 


MUlls  aiv  now  iVvl*.  UwKh  iM^idlni:  in  Cuntrfss  pnividin^  for 
publicity  of  ciinipaiirn  rontrlbntlons  and  oxiMMHlltures  In  fwleral 
ploctions :  and  also  for  prohihttin^  <-ontrll>iitions  hy  corporations 
ci»arti*r«Ml    hy    the    Tnlt^Mi    Siat»»s    or    cnt:jii:«Ml    In    Interstate    com- 
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States  from  requesting,  giving  to,  or  receiving  from 
any  other  officer  or  employee  of  the  government  any 
money  or  other  thing  of  value  for  pohtical  purposes. 

Act  is  constitutioual.  Ex  parte  Curtis.  1882,  106  U.  a 
371. 

Alcjbattia.  Cr.  Code,  1896,  sees.  4 191,  4694.  Pen- 
alty for  giving  away  liquor  at  elections,  fine  and  im- 
prisonment; for  bribing  voters,  fine  and  imprisonment 
or  hard  labor. 

Laws,  1899,  p.  126.  Punishes  bribery  at  primary 
elections  and  makes  candidate  guilty  of  bribing  ineli- 
gible for  office. 

Arizona,  I^ws,  1895,  c.  20.  Requires  candidates 
and  committees  to  file  sworn,  itemized  statement  of  re- 
ceipts and  expenditures.  Failure  to  file  made  a  mis- 
demeanor and  on  part  of  candidate  also  causes  forfeit- 
ure of  oflPice.  Punishes  bribery  by  fine  or  imprisonment 
or  both.     Retting  on  elections  made  a  misdemeanor. 

Arkansas.  Laws,  1891,  c.  30,  sec.  39.  Bribery  at 
elections  made  a  felony. 

Laws,  1897,  c.  35.  Prohibits  giving  away  intoxi- 
cating liquors  on  primary  election  days. 

California.  Laws,  1893,  ^-  i^-  Requires  candidates 
and  committees  to  file  sworn,  itemized  statements  of 
receipts  and  expenditures,  showing  in  detail  all  the 
money  contributed  or  received  with  the  name  of  each 
donor  or  subscril>er  or  the  scnirce  from  wii'ch  money 
was  derived  together  with  the  names  of  persons  to 
whom  money  was  paid,  the  specific  nature  of  each  item, 
by  whom  the  service  was  performed,  and  the  i)uri)ose 
for  which  the  money  was  expended.  Refusal  to  file 
causes  forfeiture  of  office.     Onlv  candidates  or  com- 


12  CORRUPT  PRACTICES  AT  ELECTIOJfa 

mittees  are  permitted  to  expend  money.  Legitimate 
expenses  are  defined  and  the  amount  that  can  be  ex- 
pended is  limited  according  to  compensation  attached 
to  office.  Bribery  of  electors  is  made  punishable  by 
imprisonment  of  not  .ess  than  one  nor  more  than  seven 
years.  Betting  and  treating  are  punishable  as  misde- 
meanors. 

J.aws,  1895,  c.  185.  Requires  independent  candi- 
dates to  conform  to  the  same  requirements  as  party 
nominees. 

Laws,  1905,  c.  479.  Giving  or  receiving  or  offering 
to  ^ive  or  receive  anything  of  value  in  order  to  influ- 
ence any  voter  at  any  election  made  punishable  by  im- 
])risonment  of  not  less  than  one  nor  more  than  seven 
years. 

Colorado,  (ien.  Laws,  1877.  p.  381.  Giving  away 
1  if  I  nor  on  election  day  punishable  by  fine  or  imprison- 
ment or  bi")th. 

1  aws,  i8<)i.  c.  167.  Requires  candidates  and  com- 
iniltees  t(>  file  statement  of  exix'nses  incurred  in  aid  of 
election.  Statuiunts  are  to  bo  made  under  oath  and 
arc  to  show  in  detail  all  sums  of  money  received,  from 
whom  received,  and  to  whom  and  for  what  purpose 
money  was  paid.  Failure  to  file  statement  made  a 
n  isdemeanor  and  on  part  of  candidate  also  causes  for- 
tViiure  of  office.  Bribery  of  voters  is  made  a  felony 
and  l)etting  a  misdemeanor. 

Connecticut.  Laws,  1877,  ^-  M^-  '*^^c.  43.  Betting 
on  elections  is  punishable  by  fine. 

r  aws.  18*^5,  c.  6().  ]\iyinj[jf  naturalization  fees  for 
others  's  prohibited. 

Laws,  i<x>5.  c.  280.  Requires  candidates,  political 
nircntii.  niid  treasurers  of   political  committees   to  file 
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sworn,  itemized  statements  of  receipts,  expenditures, 
and  outstanding  obligations.  No  person  other  than  a 
treasurer  or  political  agent  is  permitted  to  pay  any 
election  expenses  except  that  candidates  may  pay  their 
own  expenses  for  postage,  telegrams,  telephones,  sta- 
tionery, printing,  express,  and  traveling.  Candidate* 
who  have  not  expended  anything  for  their  election  are 
to  certify  to  that  fact.  Failure  to  file  statement  by 
candidate  is  punishable  by  a  fine  of  $25  for  every  day 
he  is  in  default  unless  excused  by  the  court. 

Expenditures  which  may  be  incurred  by  treasurers  of 
committees  or  by  political  agents  are  enumerated  and 
corrupt  contributions  and  expenditures  are  defined. 

Inquiry  into  corrupt  practices  may  be  instituted  by 
any  elector  upon  giving  bonds  for  prosecution.  Trials 
are  to  be  conducted  before  two  judges  without  a  jury 
and  a  unanimous  decision  is  necessary  for  conviction. 
Any  candidate  found  guilty  of  corrupt  practices  is  ren- 
dered ineligible  for  public  office  for  four  years  but  he  is 
not  held  responsible  for  corrupt  acts  of  his  agents  un- 
less done  with  his  sanction  or  connivance.  Penalty 
for  violation  of  the  act  is  a  fine  not  exceeding  $1,000 
or  imprisonment  for  not  more  than  one  year  or  l)oth. 

DelazLHire.  Const.  1897,  art.  5,  sec.  7.  Brilx^ry  of 
electors  punishable  by  fine  or  imprisonment  or  both 
and  by  disfranchisement  for  ten  years.  Betting  on 
elections,  a  misdemeanor.  Testimony  may  not  be  with- 
held on  ground  of  self  incrimination  cxcq)t  by  person 
accused,  but  such  testimony  is  not  to  ho  used  against 
person  testifying  except  for  perjury. 

Florida.  Laws.  1898.  c.  24.  Prohibits  the  use  of 
money  by  corporations  to  secure  candidacy  or  election 
of  any  person  or  for  any  other  political  purpose. 
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Laws,  1903.  c.  85.  Unlawful  to  give  liquor  on  elec- 
tion dav. 

.  Georgia,  Pen.  Code,  1895,  sec  629.  Any  person  in 
any  way  concerned  in  buying  or  selling  a  vote  at  any 
election,  guilty  of  a  misdemeanor. 

Laws,  1904,  p.  97.  Extends  penalty  to  offenses  at 
primary  elections. 

Idaho.  Pen.  Code,  1901,  sees.  4576.  4578,  4581. 
Bribing  electors  or  betting  on  elections,  misdemeanors, 
diving  away  liquor  on  election  day,  prohibited. 

Illinois.  Rev.  St.  1899.  c.  46,  sees.  83,  85.  Any 
person  soliciting  or  receiving  money,  liquor,  or  any 
other  thing  of  value  either  to  influence  his  vote  or  to 
procure  the  vote  of  another  is  guilty  of  bribery  and 
upon  conviction  is  to  be  sentenced  to  disfranchisement 
for  not  loss  than  fi\c  nor  more  than  fifteen  years  and  to 
jail  not  less  than  thr<.e  nK)nths  nor  more  than  one  year, 
and  to  pay  costs  of  prosecution  and  stand  committed 
imtil  paid.  For  scxrond  offense,  to  be  forever  disfran- 
chised in  the  state,  imprisoned  in  jail  not  less  than  a 
year  and  to  stand  committed  until  costs  of  prosecution 
are  ])aid.  .\ny  person  thus  disfranchised,  offering  to 
vote  shall  on  conviction  be  confined  in  |>enitentiary  for 
not  less  than  one  nor  more  than  ten  years.  Any  person 
bribing  or  j^romising  to  brilxi  is  not  liable  to  punish- 
ment hut  shall  he  compelled  to  testify  in  prosecutions, 
letting  on  e'ection  punishable  by  fine  or  imprisonment 

or  lx)th. 

Act  is  constltutloDal.  Christy  v.  People,  1903.  206  111. 
:I37. 

Indiana.     Rev.   St.   1901,  sec.  2194.     Giving  away 
liquor  on  election  days  punishable  by  fine  and  impri»- 
onment 
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Sec.  63397.  Candidates  for  county,  township,  city, 
or  municipal  office,  voted  for  at  any  convention  or  pri- 
mary are  required  to  file  itemized  statements  of  ex- 
penses with  the  county  or  city  clerk.  Failure  to  file  is 
punishable  by  fine,  from  $50  to  $500,  by  disfranchise- 
ment, and  ineligibility  to  public  office  for  a  definite  pe- 
riod. 

I^ws,  1905,  c.  158.  Bribery  at  elections  is  punish- 
able by  fine  not  to  exceed  $50  and  by  disfranchisement 
and  disqualification  for  holding  office  for  ten  years. 

Laws,  1905,  c.  169.  Penalty  for  betting  upon  elec- 
tions, fine,  or  fine  and  imprisonment. 

Iowa.  Laws,  1895,  c.  59.  Bribery  at  elections  pun- 
ishable by  fine  or  imprisonment  or  both. 

Kansas}  Laws,  1893,  c.  yy.  Prohibits  the  use  of 
money  or  other  valuable  thing  to  influence  voters  or  to 
reward  services  at  polls,  also  prohibits  treating. 

Kentucky.  St.  1899,  sees.  1575,  1586-87.  Bribery 
at  elections  excludes  oflPender  from  office  and  suffrage. 
Also  adds  fine  as  punishment  for  receiving  and  fine  or 
imprisonment  or  both  ior  giving  bribe.  Furnishing 
liquor  on  election  day,  a  misdemeanor. 

Laws,  1900,  c.  12.  LInlawful  for  cor])orations  to 
contribute  to  campaign  funds. 

Louisiana.  Laws,  1890,  c.  78.  Bribery  at  elections 
punishable  by  fine  and  imprisonment  at  hard  labor. 

Maine.  Rev.  St.  1903,  c.  6,  sees.  95,  97.  Bribery 
and  corruption  at  elections  made  punishable  by  fine  and 
imprisonment   and   ineligibility   to   any   office   for   ten 


*Law8.  1JH)3.  c.  230.  Repeals  Gen.  St.  lOul.  sees.  2734 — 42. 
reqtilrlng  Itemized  statement  of  expenditures  in  political  cam- 
fwigns. 
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years.    Betting  on  elections  punishable  by  forfeiture 
of  wager  to  the  town, 

Maryland.  Code,  1904,  art.  33,  sees.  88,  112.  At- 
tempting to  influence  any  voter  by  bribery  or  reward  or 
offer  or  j)roniise  thereof,  punishable  by  imprisonment. 
Betting  upon  elections  punishable  by  fine. 

Massachusetts.  Rev.  Laws,  1902,  c.  11,  as  amended 
by  Laws,  1903,  c.  318,  and  1904,  c.  375,  380.  Candi- 
dates and  committees  are  required  to  file  sworn  state- 
ments of  expenses.  Payments  by  candidates  are  limit- 
ed to  contributions  to  political  committees  and  for  per- 
sonal expenses  which  may  include  payments  for  travel- 
ing, writing,  printing,  tlie  transmission  of  letters,  cir- 
culars, and  messages,  and  for  similar  purpo^^es.  The 
statements  tiled  by  committees  and  by  others  handling 
funds  are  to  set  forth  in  detail  all  receipts,  expendi- 
tures, disiburscnKuts  and  outstanding  obligations:  if 
the  accounts  of  any  committee  do  not  exceed  $20  that 
fact  shall  Iv  certified.  Committees  and  others  hand- 
ling funds  are  i)roliibited  from  paying  naturalization 
fees.  Complaint  of  violation  of  the  law  may  be  made 
either  by  the  proj^er  official  or  by  five  regi3»tered  voters. 
Proceedings  for  enforcement  arc  to  Ix?'  brought  by  the 
attorney  j^encral  or  by  the  proper  district  attorney. 
Penalty  for  violation  of  law.  a  fine  of  not  more  than 
Si.ax).  or  iin|)risonmcnt  not  exceeding  a  year.  Pen- 
alty for  bribing  voters,  imprisonment  limited  to  one 
year. 

Mich'r^an}  Comp.  Laws.  1897,  sees.  11437-69. 
P>ribery  at  elections  is  punishable  by  fine  or  imprison- 


^Lnws.  1001.  c.  f»l.  Kppofllfl  s.'c.  ;iO."»4  of  fonip.  Liiws.  1897 
(I.nwH.  ISOl.  c.  in<»»  .r(>i|ulrini:  cnndUlatos  jiikI  plertion  commit- 
tef»H   ti>   r*»]>t»rt    ex]MMuHtiir*»s   uikUt  nath. 
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ment  or  both.  Giving  away  liquor  or  betting  on  elec- 
tions made  misdemeanors.  Legitimate  expenses  in- 
clude the  cost  of  printing  and  advertising,  holding  pub- 
lic meetings  and  procuring  speakers,  obtainini^  and  dis- 
tributing papers  and  tickets,  and  bringing  voters  to  the 
polls. 

Minnesota.  St.  1894,  sec.  120.  Prohibits  giving 
away  liquor  on  election  day. 

Laws,  1895.  ^-  139  Sections  of  the  general  election 
law  making  brilxry  a  misdemeanor  are  applied  to  vil- 
lage elections. 

Laws,  1895,  c.  2//.  Bribing  or  furnishing  funds  for 
briber^'  at  elections  is  made  a  fdony  ;  punishable  by  fine 
of  $500  with  costs  and  by  imprisonment  of  not  more 
than  five  years.  Seeking  or  receiving  a  bribe  is  made 
a  misdemeanor.  Treating  and  entertaining  are  for- 
bidden. Legal  expenditures  include  payments  for  pub- 
lic speakers  and  musicians,  the  personal  traveling  ex- 
penses of  candidates,  the  rent  of  halls,  the  cost  of 
l>rinting,  postage,  telegraph,  and  other  messenger  serv- 
ice, the  hire  of  clerks,  challengers  and  canvassers,  and 
the  use  of  carriages  to  convey  infirm  or  disabled  voters 
to  and  from  the  polls.  Contributions  of  candidates  are 
limited  according  to  the  number  of  voters,  and  candi- 
dates and  committees  are  required  to  file  sworn  state- 
ments of  expenses.  Failure  to  file  on  part  of 
committees  is  made  a  misdemeanor,  while  the  filing^  of 
the  statement  by  candidates  is  a  pre-requisite  for  hold- 
ing office  or  receiving  salary  and  failure  to  file  is  pun- 
ishable by  a  fine  limited  to  $1,000.  Actions  for 
violation  of  the  law  may  be  brought  at  any  time  during 
the  term  of  office.  The  act  does  not  apply  to  village, 
township,  or  school  district  elections. 
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Mississippi.  Ann.  Code,  1892,  sees.  1597,  3275. 
Penalty  for  treating  or  bribing  voters,  fine  and  im- 
prisonment. 

Missouri.  Laws,  1893,  p.  157.  Requires  a  state- 
ment of  receipts  and  expenditures  to  be  filed  by 
committees  and  candidates.  Failure  causes  forfeiture 
of  office.  Defines  legitimate  expenses,  limits  the 
amount  tliat  can  be  expended  according  to  the  number 
of  voters,  prohibits  treating  by  candidates  and  provides 
punishment  for  bribery  and  betting. 

Laws,  1897,  p.  108.  Prohibits  use  of  corporation 
funds  for  political  or  cainpaign  purposes,  and  places 
penalties  on  employers  for  bribing  employees. 

Montami,  Pen.  Cotlc,  1895,  sees.  74-1 11.  It  is 
made  a  misdemeanor  to  furnish  money  at  elections  for 

m 

any  purpose  except  for  holding  public  meetings,  for 
printinij:  and  circulating  ballots,  handbills,  and  other 
papers.  Solicitation  of  and  payments  by  candidates, 
forbidden.  Expenses  of  candidates  are  limited  and 
candidates  and  committees  are  required  to  file  sworn, 
itemized  statements  of  expenditures.  Penalty  for  vio- 
lation, fine  and  imprisonment.  P>etting  on  elections 
or  giving  away  refreshments  with  purpose  of  influ- 
encinjTf  an  elector  are  made  misdemeanors.  Bribery  is 
punishable  by  fine  and  imprisonment.  If  it  is  proven 
before  any  c(nirt  for  the  trial  of  election  contests  or 
petitions  tli^t  any  corrupt  practice  has  been  committed 
by  or  with  the  actual  knowledge  and  consent  of  any 
candidate  elected,  his  election  is  void. 

I^aws.  1905,  c.  og.  Extends  penalties  of  the  general 
election  law  to  offenses  at  primaries. 

Xchruska.     Conip.  St.     1903,  sees.  2103-06.     Pro- 
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hibits  use  of  corporation  funds  for  political  or  cam- 
paign purposes. 

sees.  3426-48.  Requires  candidates  and  political 
committees  to  file  sworn,  itemized  statements  of  ex- 
penditures. Candidates*  expenses  are  limited  accord- 
ing to  the  number  of  voters.  Contributions  to  defray 
expenses  of  naturalization  are  prohibited.  Treating, 
entertainment,  and  other  expenditures  not  expressly 
permitted  by  law  are  made  misdemeanors. 

sees.  4234,  7891.  Betting  on  e.ections  punishable  by 
fine.     Liquor  not  to  be  given  away  on  election  days. 

Laws,  1905,  c.  66.  Bribery,  a  inisdemeanor  pun- 
ishable by  fine,  from  $100  to  $500,  or  by  imprisonment 
not  exceeding  a  year,  or  both,  in  the  discretion  of  the 
court. 

Xei'ada.^  Conip.  Laws,  1900,  sees.  1606,  1672- 
75.  Betting  on  elections  or  giving  away  li(iuor  on 
election  days  made  misdemeanors.  It  is  made  a  fel- 
ony to  offer  a  bribe,  or  to  furnish  or  procure  entertain- 
ment, or  to  convey  persons  to  polls,  or  to  furnish  any 
money  or  property  to  promote  elections  except  for  the 
expense  of  holding  public  meetings  or  printing  and 
circulating  ballots,  handbills,  and  other  papers. 

Xeu*  Hampshire.  Pub.  St.  1901,  c.  39,  sees.  10-13, 
20.  Losing  liquor  to  influence  voters  punishable  by 
fine.  Offering  reward  or  contributing  money  or  any 
other  valuable  thing  to  influence  persons  in  voting 
punishable  by  fine  or  imprisonment.  Fine,  divided 
between  prosecutor  and  the  county.  Inquest  in  case  of 
alleged  bribery  to  be  made  by  any  justice  of  the  peace 
or  police  judge  upon  written  complaint  of  five  voters. 


*Law8,  1899.  c.  108.     Repeal  a  law.   1805.  c.   10.^.  refjiilplnp:  can- 
didates and  election  committees  to  flle  RtatementH  of  exv«w«««. 
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New  Jersey,  Gen.  St.  1895,  p.  1317,  1376.  Bet- 
ting on  elections  prohibited.  Bribing  voters  punish- 
able by  fine  or  imprisonment  or  both. 

Laws,  1896,  c.  173.  Made  unlawful  to  solicit  money 
from  or  to  sell  tickets,  etc.  to  candidates. 

New  Mexico.  Comp.  Laws,  1897,  sec.  1636,  1662. 
Penalt)  for  bribery  of  voters,  fine  and  imprisonment 
and  exclusion  forever  from  franchise  or  office. 

New  York,  Laws,  1890,  c.  94,  and  1892,  c.  693. 
Ever}'  candidate  is  required  to  file  sworn,  itemized 
statements  of  expenses  showing  in  detail  all  sums  of 
money  contributed  or  expended  by  him  directly  or  in- 
directly or  by  others  in  his  behalf.  Penalty  for  viola- 
tion imprisonment  not  exceeding  a  year  and  forfeiture 
of  office.  Assessment  of  officers  for  political  purposes 
made  a  misdemeanor. 

Laws,  1895,  c*  1 55-  -'^^^y  Person  excepting  author- 
ized representative  of  political  party  soliciting  money 
from  a  candidate  or  seeking  to  induce  him  to  purchase 
tickets,  ttc.  is  guilty  of  a  misdemeanor. 

Laws.  1895,  c.  885.  Made  a  misdemeanor  to  fur- 
nish money  or  entertainment  to  induce  attendance  at 
jM^lls  hut  expenses  for  conveying  electors  to  polls,  for 
furnishing  music,  or  for  rent  of  halls,  or  for  printing 
and  circulating  handbills,  books,  and  other  papers  are 
lawful. 

Laws,  t8()6,  c.  112,  amended  by  Laws,  1904,  c.  205. 
I'nlawful  to  give  away  liquor  within  specified  dis- 
tances of  voting  places  while  polls  are  open. 

Laws,  TQOO,  c.  70.  Is  made  a  misdemeanor  to  so- 
licit money  or  other  property  from  candioates  for 
newspaper  support. 

Laws,  1899,  ^'  302.  as  amended  by  Laws,  1900.  c. 
Z^y-     ^^P^n  the  advice  of  the   governor  the  attorney 
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general  is  to  assign  deputies  to  act  as  counsel  for  the 
state  superintendent  of  elections  and  to  take  charge  of 
prosecutions  for  crimes  against  the  elective  franchise. 
Extraordinary  terms  of  court  may  be  called  if  neces- 
sary. 

Laws,  1905,  c.  625.  Bribery  at  elections  is  made  a 
fe.ony  punishable  by  imprisonment  not  exceeding  five 
years ;  giving  a  bribe  also  disqualifies  for  holding  office 
and  receiving  a  bribe  disfranchises  for  five  years. 

North  Carolina.^  Laws,  1895,  c.  159.  Bribery,  bet- 
ting, treating,  or  giving  away  liquor  on  election  days 

made  misdemeanors. 

North  Dakota.  Rev.  Codes,  1899.  sees.  6855-60. 
6890.  Bribery  at  elections  made  jnmishable  by  fine 
or  imprisonment  or  lx>th,  also  by  disfranchisement. 
It  is  made  a  misdemeanor  to  bet  upon  elections  or  to 
contribute  money  to  promote  the  election  of  any  can- 
didate except  for  expenses  of  holding  public  meetings 
and  for  the  printing  and  circulating  of  handbills,  and 
other  papers. 

OlUor  Anno,  and  Rev.  St.  1900.  sees.  2^66-48- 
^9-5^7  6339,  6448,  6948,  7039-42.  Bribery  at  elec- 
tions punishable  by  fine  or  imprisonment  or  l>oth : 
giving  a  bribe  also  forfeits  office  on  part  of  offender 
and  receiving  a  brilx?  excludes  from  suffrage  for  five 
years.  Betting  on  elections  or  giving  away  liquor 
punishable  by  fine  or  imprisonment.  Any  candidate 
at  a  primary  election  paying  or  promising  a  bribe  to 
any  elector  becomes  ineligib  e  for  office  and  disquali- 


*LawB.    1S07.   c.    lS."i.     Hopoals  provision   of   iso.l   ivquiriiiu:  can 
didates  to   file  8tateni«»nt   of   ol«vtlon    expenses. 

'Laws.  1002.  p.  77.  Repeals  Rev.  St.  Uhxi.  sec.  :jo2J.  suIkJ. 
1-24  (Law.  IftOO.  p.  1T.\)  i-e<]uirlnp  «*nn«Ii(Iates  juul  <'onimlttees 
to  file  statements  of  eJe<  flon   «\\pen.-es. 
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fied  for  voting  or  being  nominated  at  such  election  or 
convention. 

Laws,  1904,  p.  107.  Provides  penalties  for  bribery 
at  primary  elections. 

Oklahoma.  Rev.  and  Anno.  St.  1903,  sees.  1977-82^ 
2010.  Bribery  at  elections  made  punishable  by  fine 
or  imprisonment  or  both,  also  disfranchises  oflFender. 
Betting  upon  elections  or  furnishing  money  for  elec- 
tions cither  on  the  part  of  candidates  or  of  others  to 
promote  the  election  of  any  person  made  a  misde- 
meanor. Use  of  money  permitted  for  expenses  of 
holding  public  meetings  and  for  printing  and  circulat- 
ing ballots,  handbills,  and  other  papers. 

Oregon.  Const.  1859,  art.  2,  sec.  7.  The  giving  or 
offering  of  a  brilx?  by  a  candidate  causes  forfeiture  of 
office. 

Codes  and  St.  1901,  sees.  1900-01.  Penalty  for 
bribery  at  elections,  imprisonment;  for  giving  away 
liquor,  fine  or  imprisonment  or  both. 

Pcnnsyhvnia.  Const.  1874,  art.  7,  sec.  i.  Officials 
before  entering  upon  duty  are  required  to  swear  that 
they  have  not  contributed  or  ])romised  to  contribute 
either  directly  or  indirectly  any  valuable  thing  to  pro- 
cure their  nomination  or  election  or  appointment  ex- 
cept for  expenses  expressly  authorized  by  law. 

art.  8.  sec.  8,  9.  Bribery  causes  forfeiture  of  right 
to  vote  and  forever  disqualifies  for  Iiolding  office. 

Laws,  1817,  p.  204.  Betting  on  elections,  a  misde- 
meanor. 

Laws.  1874,  p.  64.  Contributions  by  candidates  ex- 
cept for  specified  purposes  are  prohibited. 

This  act  excepts  out  every  direct  and  Indirect  purchase 
of  the  vote  or  influence  of  an  elector,  and  every  act  for  any 
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corrupt  purpose  whatever,  incident  to  an  election.    Com- 
monwealth V.  Walter,  1877,  86  Pa  15. 

The  statute,  hofwevor,  does  not  prohibit  the  employment 
of  friends  to>  canvas  the  district  on  behalf  of  a  candidate, 
and  to  secure  the  return  of  delegates  or  the  casting  of  votes 
for  him;  such  services  are  a  good  consideration  for  a 
promise  to  pay  for  them.  Williams  v.  Commonwealth, 
1879.  91  Pa.  493. 

Laws,  1 88 1,  p.  70.  Penalty  for  bribery  at  nominat- 
ing conventions  or  primary  elections,  fine  and  impris- 
onment. 

Laws,  1883,  p.  96.  Assessment  of  public  officers  by 
campaign  committees  punishable  by  a  fine  not  to  ex- 
ceed $100. 

Laws.  1887,  p.  113.  Furnishing-  liquor  on  election 
day,  a  misdemeanor. 

Laws,  1889,  p.  16.  Bribery  at  e'ections  made  a 
misdemeanor;  punishable  by  fine  not  over  $1,000  and 
imprisonment  limited  to  one  year. 

Law^s,  1897,  p.  275.  .Assessment  of  public  officers 
for  political  purposes  by  heads  of  departments  pun- 
ishable by  fine  limited  to  $1,000  or  by  impr«sonment 
not  exceeding  a  year,  or  by  both  in  the  discretion  of 
the  court. 

Laws,  1897,  p.  276.  Payment  of  poll  tax  for  other 
persons  except  on  written  order,  a  misdemeanor. 

Laws.  1906,  No.  6.  Prohibits  municipal  officers  or 
employees  in  cities  of  the  first  class  from  soh'citin^;-  or 
contributing  funds  for  political  purposes.  I'^onaltv,  a 
fine  limited  to  $500  and  forfeiture  of  office. 

Laws,  1906,  No.  — }  Requires  candidates  and 
treasurers  of  political  comm-ittees  to  file  sworn  state- 
ments of  nomination  and  election  expenses  if  the 
amount  exceeds  $50.  All  expenditures  of  political 
committees  must  pass  through  the  hands  of  the  treas- 


^ Approved  hr  the   Covernor.    Mar.   .">.     Not  yet  \>w\A\l\i^. 
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urer.  Legal  expenditures  are  limited  to  the  following 
purposes :  i .  f or  printing  and  traveling  and  incidental 
personal  expenses,  stationery,  advertising,  postage, 
express,  freight,  telegraph,  telephone  and  public  mes- 
senger services;  2.  for  dissemination  of  public  in- 
formation; 3.  for  political  meetings,  demonstrations 
and  conventions  and  for  the  pay  of  speakers;  4.  for 
renting  and  furnishing  offices ;  5.  for  the  payment  of 
clerks,  janitors,  messengers,  etc.  actually  employed; 
6.  for  election  watchers ;  7.  for  taking  voters  to  and 
from  the  polls;  8.  for  bona  fide  legal  expenses. 
Contributions  for  political  purposes  by  corporations 
arc  forbidden.  Filing  of  statement  is  a  pre-requisite 
for  entering  upon  office  and  any  five  electors  may  in- 
stitute an  inquiry  into  the  accounts  filed  by  candidates 
or  committees.  Any  violation  of  the  act  is  punishable 
by  fine  ranging  from  $50  to  $1,000  or  by  imprison- 
ment from  one  month  to  two  years  or  both  at  the  dis- 
cretion of  the  court. 

Rhode  Island.  Gen.  I^ws,  1896,  c.  14.  Penalty 
for  l)ribinj;»-  voters,  fine  or  imprisonment  or  both. 

South  Carolina.  Cr.  Code.  1902,  sees.  271-4.  Bet- 
ting on  elections,  a  misdemeanor.  Bribery  punish- 
able by  fine  and  imprisonment. 

Laws,  ic>04.  no.  231.  Treating  within  a  mile  of  a 
voting  precinct  on  election  days  made  j^unishable  by 
fini'  or  iiii])risonment  with  labor. 

South  Dakota.  Ten.  Code,  i(K)i.  sees.  7510,  7545- 
54.  Furnisliinpf  money  for  elections  except  for  ex- 
pense of  holding  public  nuelin^s  and  of  printing  and 
circulating  ballots,  handbills,  anil  other  papers,  a  mis- 
demeanor. Bribery  at  elections  made  an  infamous 
crime  piinis/uiblc  by  imprisonment,  forfeiture  of  office. 
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and    disfranchisement    for    five    years.     Giving  away 
liquor  or  betting  upon  elections,  misdemeanors. 

Tcntursscc.  Laws,  1897,  c.  14.  Prohibits  bribes 
either  before  or  after  election. 

I^ws,  1897,  c.  18.  Use  of  corporation  funds  for 
political  or  cL«mpaign  purposes,  unlawful. 

Texas.  Ccnst.  1876.  art.  16,  sec.  i.  Reciuires  every 
legislator  and  state  officer  before  entering  upon  his 
duty  to  swear  or  affirm  that  he  lias  not  d'rectly  or  in- 
directly paid  or  promised  to  pay  anything  as  a  reward 
for  the  giving  or  withholding  a  vote  at  the  election 
at  which  he  was  elected. 

Sec.  5.     Bribery  to  secure  election  disqualifies. 

Laws,  1905,  c.  11.  Managers  of  headquarters, 
clerks  and  agents  and  others  handling  funds  or 
using  influence  for  any  political  party  or  for  any  can- 
didate are  required  to  file  sworn,  itemized  statements 
of  receipts  and  expenditures,  showing  in  detail  the 
source  of  the  funds  or  support  received  and  the  pur- 
poses for  which  they  were  employed  anl  whether 
there  is  reason  to  suspect  that  any  person  furnishing 
funds  or  influence  was  acting  for  or  in  tlu  interest  of 
any  corporation.  Candidates  are  also  re(|iiirc(l  to  file 
sworn,  itemized  statements  of  expcMises  including 
amounts  paid  to  newspapers,  hotels,  and  for  traveling. 
Failure  to  file,  a  misdemeanor  pun'shahle  bv  a  fine  of 
not  less  than  $200  nor  more  than  $500  and  in  the  dis- 
cretion of  the  court,  by  a  sentence  to  work  on  the 
roads  not  less  than  thirty  days  nor  won.-  than  one 
year. 

Bribery,  whether  under  the  guise  of  a  wager  or 
otherwise,  is  made  a  felony:  also  d'squarfics  for  office. 
Giving  away  liquor  r)n  election  days,  a  misd-  mcanor. 
Paying  the  poll  tax  of  another  except  '«\s  vcTrnxW^iA.  Vs 
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law  is  a  felony  punishable  by  imprisonment  for  not  less 
than  two  nor  more  than  five  years.  Advancing  money 
to  another  for  paying  poll  tax,  or  giving  or  receiving 
a  consideration  for  a  poll  tax  receipt  made  misde- 
meanors. Issuing  a  poll  tax  receipt  to  a  fictitious  per- 
son is  punishable  by  imprisonnxnt  of  from  three  to 
five  years.  Assessment  of  public  officers  or  employees 
for  political  purposes  made  a  misdemeanor. 

Political  advertising  is  to  be  labeled  as  such  and  to 
le  paid  for  at  regular  rates;  tlie  penalty  for  violation 
is  a  fine  of  not  less  tlian  $500  nor  more  than  $1,000 
and  imprisonment  in  jail  or  work  on  the  roads  not  ex- 
ceeding thirty  days. 

Contributions  by  corporations  for  political  purposes 
arc  |)roliibited ;  if  made  with  the  connivance  of  its 
president,  financial  agent,  or  treasurer,  corporation  is 
to  forfeit  its  charter. 

I'tali.^  Laws,  1890.  c.  35.  (riving  away  liquor  on 
election  days,  a  misdemeanor. 

Laws,  1896,  c.  56.  r>ribery  at  elections  punishable 
by  fine  or  imprisonment  or  l)Oth.  Retting  on  elections, 
'<}  misdemeanor. 

J'crnionf,  St.  1894,  sees.  31 13-14.  Provides  pen- 
alties for  bribery  and  for  giving  away  liquor  at  elec- 
tions. 

Laws,  i*>03,  c.  6.  l^rohibits  payment  or  promise  of 
money  to  secure  nomination  except  for  personal,  trav- 
eling, ])rinting,  and  incidental  expenses. 

J'iri^inia.  Code,  1904,  sees.  144b,  145a,  3824,  3847, 
3853.  Expenditures  by  candidates  or  by  others  in 
their  behalf  are  prohibited  excei)t  for  printing  or  ad- 


'TIu*   jn-ovlslnn   of   181»0.   rH|\iirln;;  onndidiites  and   i^I«»rtIon   com- 
mit ItM'w  to   roporr  oxim»iis»»s.  wns*  rpi)onl»^<!   In   lfi!»7. 
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vertising  in  newspapers  or  for  securing  halls  for  pub- 
lic speaking:  penalty,  fine  or  imprisonment.  Every 
candidate  is  required  to  file  a  sworn  statement  setting 
forth  in  detail  all  sums  of  monev  contributed,  dis- 
bursed,  exp<.nded,  or  promised  by  him  and  by  others 
in  his  l^ehalf  to  secure  his  nomination  or  election  and 
also  all  sums  contributed,  expended,  or  promised  by 
him  in  connection  with  the  nomination  or  election  of 
other  i)crsons  at  such  election.  The  statement  is  to 
show  the  date  and  the  jxTsons  to  whom  and  the  pur- 
poses for  which  all  such  sums  were  paid  or  promised : 
penalty  for  failure  to  comply,  a  fine  not  exceeding 
$5,000.  Conviction  of  violation  of  law  makes  election 
null  and  vo'd  unless  contestant  is  entitled  to  office. 
Penalties  are  provided  for  bribing  election  officers,  for 
giving  or  receiving  bribes,  for  giving  away  li(|Uor,  and 
for  betting  on  elections. 

IVashini^ton.  OkK  ,  1901,  sees.  i74H-4(;.  Urlliery 
of  voters  or  giving  away  li(|U()r  on  election  day  pun- 
ishable by  fine  or  imprisonment  or  both. 

West  J'iriiinia.  Omst.  1872,  art.  4,  sec.  i.  I>rib- 
erv  in  an  election  disfranchises  olTender. 

Code,  i8rx),  c.  5,  sees.  H-ii.  Provides  |)enalties  for 
bribery,  treating,  and  for  1/ettnig  on  elections. 

irisconsin.  Rev.  St.  i8<>8.  sees.  13,  4478-81,  4535. 
4542b  as  amended  by  Laws.  i8(;<;,  c.  341.  The  pen- 
alty for  bribery  at  any  election  is  imi)risonmaU,  at 
any  caucus  01  |)reliniinarv  nieet'iig,  fine  or  imprison- 
ment or  both:  conviction  of  l)ril)erv  excludes  from 
right  of  suffnvee  unless  resturcd  to  civil  rights:  office 
obtained  by  bribery  is  to  be  deemed  vacant.  IVtting 
on  any  election  is  |)unishablc  by  fine  and  loss  of  vote. 

Sees.  4543b-f   as    amended    l.y    Laws,  H)0^,  c.  502. 
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Contributions  of  money  to  aid  the  nomination  or  dec- 
tion  of  any  person  to  the  legislature  by  non-resident 
of  district  are  prohibited ;  penalty  for  violation,  impris- 
onment ;  not  to  apply  to  payments  for  his  own  personal 
expenditures  by  any  person  participating  in  a  cam- 
paign nor  to  contributions  made  to  committees  to  be 
expended  for  general  purposes.  A  sworn  statement  is 
to  be  filed  by  every  candidate  showing  in  detail  each 
item  in  excess  of  $5.00  contributed,  disbursed,  ex- 
pended, or  promised  by  him  and  to  the  best  of  his 
knowledge  by  others  in  his  behalf  in  endeavoring  to 
secure  the  nomination  or  election  of  himself  or  of  any 
other  person  and  also  showing  the  dates  when  and  the 
persons  to  whom  and  the  purposes  for  which  such 
sums  were  paid,  expended,  or  promised.  Such  state- 
ment shall  also  set  forth  that  the  same  is  as  full  and 
explicit  as  affiant  is  able  to  make  it;  the  county  clerk 
is  to  publish  names  of  candidates  failing  to  comply 
and  the  district  attorney  is  to  examine  all  statements 
filed  and  to  institute  prosecutions  for  violations;  pen- 
alty for  violation  is  fine  of  not  less  than  $25  nor  more 
than  $500.  Accounts  of  disbursements  by  political 
committees  are  to  be  kept  by  treasurer  through  whose 
hands  all  funds  are  to  pass  and  who  is  required  to  keep 
and  file  a  full  and  detailed  statement  of  the  sums  re- 
ceived or  disbursed,  giving  the  date  when  and  the  per- 
son for  whom  received  and  to  whom  paid  and  the 
object  and  purpose  for  which  the  sum  was  received  or 
disbursed,  together  with  a  complete  account  of  the  out- 
standing financial  obligations  of  the  committee;  viola- 
tion by  treasurer  punishable  by  imprisonment. 

Laws,  1905,  c.  492.  Prohibits  political  contribu- 
tions by  corporations.  Penalty,  fine  of  not  less  than 
St 00  nor   more   than   $5,000  or  by   imprisonment  of 
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from  one  to  five  years  or  both  fine  and  imprisonment 
in  the  discretion  of  the  court. 

JVyomhig.  Const.  1889,  ^^'  6,  sec.  8.  Requires 
that  every  legislator  and  every  judicial  state  or  county 
officer  Ixfore  entering  upon  duty  swear  that  he  has  not 
paid  or  contributed  or  promised  to  pay  or  contribute 
directly  or  indirectly  any  money  or  other  valuable 
thing  to  procure  his  nomination  or  election  except  for 
necessary  and  proper  expenses  expressly  authorized  by 
law. 

Rev.  St.  1899,  sec.  379.  Betting  on  elections  dis- 
qualifies for  voting  or  for  holding  office. 
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SUMMARY 


The  leading  provisions  of  contemporary  laws'  inay 
be  brieli>'  outlined  under  the  following  headings: 
I.  publicity;  2.  restrictions  on  contributions;  3.  lim- 
itations on  ('xi)enditures :  4.  procedure  for  judicial  in- 
qniry  ;  5.  penalties. 

Publicity 

Slalfiiit-iils  of  receipts  and  cx/'ciiditurcs.  The  re- 
c|nirunen(s  made  in  the  different  slates  for  filing  sworn, 
itemized  statements  vary.  Provisions  exist  for  .itate- 
iiients  by  candidates,  political  agents,  aimmittees.  and 
others  handling  funds. 

Caniliil/ili'ii.  For  stKtementA  required  ot  candidates  com- 
pare the  laws  of  Arl7„  Cal.  Col.  Coon.  Maiis.  Minn.  Mo. 
Mont.   Nfli.   N.  Y.  Tex.   Va.  and  Wis. 

C'liinnilt'-fs.  Coraiwre  Ariz.  Cal.  Col.  Conn.  Mass.  Minn. 
Mo.  Mom.  Neb.  Tpx.  and  Wis,  for  alatemeniH  required  ot 
politiral    oonimltleei. 

Poiid'.di  aqeiiU.  Tne  English  slatiite  ot  18SP..  4G  and  47 
Vicl.  c.  Til.  expildtly  require.*  tliat  every  candidal?  and  also 
his  heail  acciii  file  (.worn  statements  sivlnE  the  names  of 
all  iiersoni'  •■mplo.vfd  and  iIip  amounts  paid  to  them. 

ttlhrrx  hnnillinu  fi.nils.  The  Texa.^  law  of  lftt'5  has  the 
inrliiRivi>  iirovision   that   "all   oihent   handling   funds"  also 
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Publication  of  statements.  Some  of  the  laws  merely 
require  that  the  statements  be  filed  for  public  inspec- 
tion;  others  provide  for  advertisemtnt  in  newspapers, 
while  still  others  require  publication  in  the  form  of  a 
l)ublic  document. 

Compare  laws  of  Cal.  Col.  Conn.  Mass.  Neb.  Va.  Wis. 
England,  and  Ontario. 

Restrictions  on  contributions 

Among"  recent  attempts  to  limit  the  source  of  funds 

are  those    prohibiting    contribut'ons    by  corporations. 

Limitations  have  also  been  placed  upon  the  solicitation 

of  candidates,  and  the  assessment  of  publ  c  officers  and 

employees.    Prohibiting  contributions  by  non-residents 

of  district  to  aid  in  the  nomination  or  election  of  any 

person  to  the  legislature  is  a  further  attempt  to  Hmit 

the  sources  of  funds. 

Corporate  contributions.  Compare  the  laws  of  Mo.  Neb. 
and  Tenn.  for  1897;  Fla.  1898;  Ky.  1900;  aDd  Wis.  1905. 
Forfeiture  of  charter  or  of  the  right  to  do  business  within 
the  state  are  amons  ihe  penalties  imposed  for  violation. 

Restrictions  on  non-iesidents.  See  Wis  Rev.  St.  1898, 
sec.  454ob.  prohibiting  non-resident   contributions. 

Solicitation  of  ca-ididates.  Compare  laws  o*  Cal.  Conn. 
III.  and  N.  J.  making:  solicitation  of  candidates  unlawful. 
Contributions  to  authorized  committees  or  aircnt.;  permitted. 

Political  assessments.  See  V.  S.  Act  of  Comr,.  Aug.  15, 
1876.  c.  287.  sec.  6.  forbidding  assessments. 

Limitations  on  expenditures 

Kxpenditurcs  arc  limited  as  roj^arJs  tbc  purpose  of 
payments,  the  amount  that  miy  le  s])cnt,  and  the 
agency  for  the  chsbursenients  of  funds. 

Purpose  of  paymeiifs.  AmonjT^  tbo  pavnu-nts  ])ro- 
hibited  are  those  for  bribery .  Ix'ttinj^:,  treitinvr,  and  en- 
tertainment. 

Bribery.  Giving  or  receiving  a  corsidfrMion  for  a  vote 
was  an  offense  at  ^'ommon  law.  Rrx  v.  Pirt.  1T<'2.  ?»  Burr. 
1335. 
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Betlinfi.  Compare  laws  of  Ariz.  Cal.  He.  Mo.  Neb. 
N.  D.  Okla.  Pa.  Tex.  and  Wis.  nuUtlns  belting  on  elections 
Illegal. 

Treating  tmd  attsrUtinment.  Compare  laws  of  Ark.  FIl 
HtsB.  N.  H.  N.  C.  and  8.  C.  problbltlnr  treaUng  and  an- 
te rtalnment. 

Expenditures  either  pndiibited  or  closely  'imtted  in- 
clude :  payments  for  naturalization  fees,  or  poll  taxes 
of  others ;  the  hiring  of  conveyances  and  an  undue 
number  of  workers;  and  the  payment  of  money  for 
bands,  torches,  badges,  and  other  insignia. 

Naturaliamtion  fen.  Compare  laws  of  Conn,  and  Neb. 
making  payment  of  fees  for  anotber  unlawful. 

Poll  taxet.  Sen  Tex.  Laws,  1905,  c.  11  for  strict  prahi- 
bitlops  agaluBt  parlQB  or  pledging  the  poll  tax  of  another. 

Hiring  coavei/atusia.  binula.  etc.  The  Bnglish  law  of 
1883  makes  hiring  cpnveyancea  lo  bring  electors  to  the 
polls  an  Illegal  practtne.  and  paying  for  banda,  torches,  etc. 
Illegal  payments. 

Klertion  workera.  See  the  English  law.  1883.  which  de- 
prives election  norkors  of  vote,  and  the  Minn,  law  of  1895. 
c.  2TT.  which  limits  tlieir  employment  for  designated  du- 
[irs. 

.imoiiitt  spent.  In  several  states  the  amount  which 
may  be  spent  is  limited  either  according  to  tlie  nnmber 
of  voters  or  to  the  amount  of  salary  attached  to  office. 

Somber  of  voters.  Compare  the  law  of  Minn.  1895.  and 
of  Mn.  1893,  for  limitations  based  on  number  of  voters. 

Kalary.  The  Cai.  law,  1893  limits  the  expenditures  of 
(■anilidaies  accordlns  lo  salary. 

Ri-.ifniisihUily  for  c.vp<:mlitiircs.  Requiring  expen- 
ditures lo  be  made  exclusively  through  <losignated  and 
(inly  authorized  agents  secures  unity  and  responsibility 
in  disbursements. 

The  Conn,  law  of  Ifldj  requires  all  election  expenses  to 
he  paid  by  treasurers  of  conimiiiees.  or  by  iMlliical  agents. 
excei>t  speelfled  exptndiuires  permiiled  lo  randidates. 
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Trocednre  for  judicial  inquiry 

Among  the  methods  employed  to  secure  judicial  in- 
<iuiry  into  election  offense-s  are  the  following: 

Initiative  b\  citizens.  Tliis  method  enables  anv 
elector  or  group  of  electors  to  institute  procetxlings. 

Compare  laws  of  Cal  1893,  and  of  Conn.  1905,  for  this 
method. 

Suit  by  candidate.  Another  method  of  procedure  is 
to  authorize  the  candidate  having  the  next  higliest 
number  of  votes  to  bring  suit  in  the  name  of  the  state 
in  case  the  attorney  general  fails  to  act  upon  a  petition 
charging  violations  of  the  law. 

For  an  application  of  this  plan  s€e  the  Mo.  law  of  1893. 

Official  inquiry.  The  laws  quite  generally  provide 
for  official  initiative  to  bring  offenders  to  trial. 

Compare  the  various  methods  of  Cal.  Conn.  Mass.  Minn. 
N.  Y.  and  Wis.  in  providing  for  inquiry  into  election  of- 
fenses. 

Trial  of  petitions.  Usually  several  judges  preside 
in  the  election  court  and  there  is  no  jury.  In  some 
states  there  are  only  two  judges  and  a  luianimous  de- 
cision is  necessary  for  conviction. 

Compare  laws  of  Ccnn.  N.  Y.  and  Minn,  for  different 
methods. 

Appeals.  Provision  is  made  for  a])peal  tmni  elec- 
tion courts  to  higher  courts  as  in  ntluT  cases. 

In  Cal.  whenever  an  election  is  .annulled,  appeal  must 
be  taken  within  ten  days.  In  Ontario  api>eals  are  jjjiven 
precedence  over  all  ordinary  casfs. 

Penalties 

The  penalties  of  the  law  vary  acc<»rd'ng  to  the  na- 
ture of  the  offense  and  the  statutt^ry  ])rovisi(nis  <>t  the 
different  jurisdictions. 
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Fines  cjid  imprisonment  The  severity  of  the  pen- 
alties varies  greatly  in  the  different  states,  ranging 
from  trifling  sums  to  thousands  of  dollars  for  fines  and 
from  brief  periods  of  confinement  in  jail  to  long  im-^ 
prisonment  in  the  penitentiary. 

For  a  variety  of  penalties  compare  the  laws  of  Cal.  Ck>nn. 
Mass.   Minn.   Mo.   Neb.   N.  Y.   Va.  and  Wis. 

Disfranchisement.  Exclusion  from  the  right  pf  suf- 
frage for  varying  periods  is  made  tho  penalty  for  dif- 
ferent corrupt  practices. 

The  Illinois  law  of  1899,  c.  46.  disfranchises  the  bribe 
taker  from  five  to  fifteen  years,  and  for  a  second  offense^ 
forever.  Was  held  constitutional,  Christie  v.  People,  1903, 
206  111.  337. 

Kentucky  makes  both  the  giving  and  the  taking  of  a 
bribe  at  an  election  puiiishable  by  loss  of  suffrage. 

Disfranchisement  of  district.  During  the  19th  cen- 
tury (juite  a  number  of  election  lK)roughs  in  England 
\\\  re  disfranchised  on  account  of  the  prevalence  of 
bribery. 

Forfeiture  of  I'tHee.  In  Kngland  it  is  a  recognized 
])rincip!e  tint  bribery  <l'S(|ualifies  for  holding  office, 
in  tho  rnit».^d  States  constitutional  or  statutory  provi- 
sions makinj:^  bribery  a  disqualification  for  office  are 
t'oinid  in  ni(»st  oftlu-  states. 

Ste  State  v.  Ellinii?.  188;i.  29  Kan.  ;J97:  State  v.  Collier. 
18S0.  72  Mo.  l:i:   Sti  o  V.  Olin.  ISdS,  23  Wis.  309. 

r»ui  in  the    absence    ni    such    provisions    tlie  courts 

have  jL^'^enerally  held  that  bribery  would  not  disqualify 

a  candidate  f<»r  holdini,''  office. 

People  V.  Thornton,  ISSl.  2.''>  Hun.  (X.  V.)  4.5r»:  Com.  v. 
Shaver.  1812  ::  W.  &  S.  (Pa.)  :J:;8:  People  v.  Gorldard.  1885. 
s  Col.  4»;i. 

liKkr  some  of    the    laws    re(|uirin;^    stati'ments  of 
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election  contributions  and  expenditures,  failure  to  con- 
form brings  forfeiture  of  office. 

Compare  laws  of  Cal.  Minn.  Mo.  and  Neb.  respecting  for- 
feiture. 

The  N.  Y.  statute  provides  for  forfeiture  of  oflBce  for  cor- 
rupt practices  but  lias  no  proceeding  to  enforce  the  pen- 
alty. 

Annulment  of  election.  An  election  secured  by  brib- 
ery is  void. 

Universally  the  rule.  Wayne  Co.  v.  Judges.  1895.  106 
Mich.  166:  People  v.  Thornton.  1881.  25  Hun.  (N.  Y.)  456; 
State  V.  Purdy.  1874,  36  Wis.  213. 
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NATURE  OF  THE  RIGHT 


Definition 

The  general  idea  of  exemption  rights  for  debtors 
is  set  forth  in  the  following  definition :  "An  exemp- 
tion is  a  privilege  or  immunity  allowed  by  law  to  a 
judgment  debtor  by  which  he  may  hold  property  to 
a  certain  amount  or  certain  classes  of  property  free 
from  all  liability  to  levy  and  sale  on  execution,  at- 
tachment, or  other  process  issued  in  pursuance  of 
and  for  the  satisfaction  of  a  money  judgment. "^ 

Kinds  of  exemptions 

Exemptions  for  debtors  may  be  grouped  accord- 
ing to  the  classes  of  property  under  homestead  and 
personal  property  exemptions.  From  the  view 
point  of  the  solvency  of  the  debtor,  those  exemp- 
tions which  are  permitted  by  the  law  in  cases  of 
bankruptcy  are  also  to  be  considered. 

Homestead  exemptions.  Constitutional  and  statu- 
tory provisions  are  found  in  most  of  our  states 
exempting  homesteads  from  execution.  These 
exemptions  vary  both  in  amount  and  value,  country 


*  See  18  rye.  f^w  ftnd  Proc.  i:i74. 
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homesteads  varying  within  limits  of  from  forty  to 
one  hundred  and  sixty  acres  and  ranging  from  a 
hundred  to  five  thousand  dollars  and  upwards  in 
value.  City  homesteads  of  equivalent  values  are 
similarly  provided.  Certain  states  place  no  limita- 
tion in  value  upon  homestead  exemptions. 

Personal  property  exemptions.  Among  the  classes 
of  personal  property  commonly  exempt  may  be 
enumerated:  means  for  getting  a  living,  including 
the  libraries  and  instruments  of  professional  men, 
farming  utensils  and  means  of  reproduction,  work 
animals,  live  stock,  vehicles,  equipment,  tools  and 
implements  of  trade,  apparatus,  and  stock  in  trade; 
articles  furnishing  means  of  support  or  comfort, 
such  as  food,  provisions,  and  supplies,  wearing  ap- 
parel, household  furniture  and  goods;  life  insurance 
money;  pension  and  bounty  money  and  property 
purchased  therewith;  proceeds  of  exempt  property; 
choses  in  action ;  property  or  money  in  lieu  of  ape-  • 
cific  exemption;  and  salary,'  wages,  or  earnings. 


E.remptiotis   in   bankruptcy.    The   debtor   who   se- 
cures  discharge   from   fiii'.her   liability   in   case  of 
bankruptcy  besides  being  entitled  to  the  usual  horn 
stead  and   personal  property   exemptions  provided  | 


'  Salaries  of  public  ulI1ct^^■  are  geaeraJly  exempt :  tht  gmmia 
for  this  exempllob  arc:  1.  tbBt  tbe  state  or  mnnlf^ipaKtr  !■  not 
■abject  to  garnlsbinml.  S.  that  public  poller  demaods  «Dch  eiemp- 
lloD.  3.  tbat  tbn  ei«iiipt1aa  of  mIuti  tH  irltblQ  tbe  itstuton'  V*^ 
Tialon.  Compare  S4  L.  R.  A.  5(lil,  For  recent  leglalatlon.  howersr, 
aer  III.  Lawa,  IBM,  p.  2H5  :  S.  V.  Ijkii.  lOOS.  o.  ITS  :  N.  D.  L«wib 
inOS.  c.  60 ;  aad  U(-  Laws.  1005.  e.  OQ. 
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in  the  several  states^  secures  the  additional  advan- 
tage of  reserving  his  future  earnings  intact  against 
execution  for  past  debts. 

Exemption  of  wages.  The  enumeration  of  the  vari- 
ous classes  of  exemptions  evidences  the  fact  that  the 
exemption  of  wages  from  execution,  attachment, 
garnishment,  or  other  mesne  process  forms  but  one 
part  of  the  general  subject  of  exemptions. 

Liabilities  enforceable  against  exemption  rights 

Among  the  more  common  liabilities  enforceable 
against  exempt  property  are :  pre-existing  liabil- 
ities,^ debts  not  founded  in  contract,*  purchase 
price,*  debts  for  necessaries,*^  including  board  and 
lodging,^  debts  for  wages  and  material,^  and  debts 
due  the  government.® 

Waiver 

In  certain  jurisdictions  it  is  held  that  the  exemp- 
tion right  may  be  claimed  or  waived  at  will;®  in 


»  Bankruptcy  Act,  July  1.  1898,  as  amended  by  Act.  Feb.  5,  1908. 
(U.  S.  Comp.  St.  1901,  p.  3418,  and  U.  S.  Comp.  St.  Supp.  1903, 
p.   410) 

^  See  Brown  v.  Reiser.  1800.  8  Pa.  Co.  C.  41G ;  and  Finns  T. 
Banker,  1888,  5  Pa.  Co.  <\  311. 

'  See  18  Cyc.  Law  and  Proc.  1387. 

*See  In  re  Tol>la«.   lOon.  103  Fed.  08. 

=»See  Lenhoff  v.  Fisher.  ISOI,  32  Neb.  107. 

•See  Thomas  v.  (;iasgow.  1S02.  2  l»a.  DIst.  711. 

»  See  Dickinson  v.  Kahn.  1001.  08  III.  App.  245;  contra  Frutchey 
T.  Lutz,  1895,  167  Pa.  St.  .337. 

•See  U.  S.  V.  Ilowell.  1881.  0  Fed.  074. 

''See  Keybera  v.  Mcromber.  1885.  07  Cal.  395:  Moss  v.  Jenkins, 
1896,  146  Ind.  589  :  Fogg  v.  Llttlefleld.  1877,  68  Me.  52. 
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others  the  debtor  is  not  allowed  to  waive  his  exemp- 
tion in  property  exempt  for  the  use  of  his  family.^ 
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LAWS  AND  JUDICIAL  DECISIONS^ 


The  laws  exempting  wages  in  different  countries 
may  be  grouped  into  three  general  classes  r^  1. 
those  providing  for  total  exemption  without  refer- 
ence to  amount  of  wages  earned;  2.  those  granting 
total  exemption  up  to  a  certain  maximum  amount; 
3.  those  providing  for  the  exemption  of  a  propor- 
tionate part  of  wages. 

Grouping  leading  foreign  countries  according  to 
the  main  provisions  of  their  law,  Germany,  England, 
Norway,  and  Brazil  fall  in  the  first  group ;  Hungary, 
Austria,  and  Spain  in  the  second;  and  Belgium, 
France,  Luxemburg,  and  Russia  in  the  third. 

The  majority  of  the  different  laws  in  the  United 
States  belong  to  the  second  and  third  groups ;  while 


^  In  summarizing;  the  main  features  of  the  exemption  of  wages, 
attention  is  centered  largely  on  points  which  relate  to  the  positive 
rights  conferred  rather  than  to  the  remedies  developed  to  make 
those  rights  eflfective.  Rut  while  limitations  of  spcce  forbid  any 
considerable  reference  to  the  processes  against  which  the  rig^it  of 
exemption  may  be  asserted  or  to  the  proceedings  to  enforce  and  pro- 
tect the  right  it  must  not  be  forgotten  that  the  difference  between 
an  eflfective  law  and  one  which  secures  but  indifferent  results  is 
more  frequently  found  In  the  remwlles  provided  for  maintaining 
the  right  than  in  the  amount  of  the  property  exempt. 

2  See  Pic,  Traits  f'K'mentaire  de  ir-plslation.  .  .p.  712-27;  also 
Elster,   Wortertjuch,    title   'Arhritcrsrhiitzffefiftfjehunf;.' 
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a  few  States'  have  constitutional  or  statutory  re- 
quirements making  exemptions  as  complete  as  the 
foreign  countries  of  the  first  group. 

Foreign  countries - 

Germany.  The  law  of  1869  modified  by  the  law  of 
1897  provides  for  the  total  exemption  of  wages 
without  reference  to  the  amount  earned.'  If  the 
laborer  after  the  execution  of  the  work  or  furnish- 
ing of  services  voluntarily  allows  his  remuneration 
to  remain  unclaimed  after  the  day  on  which  he 
could  claim  pay,  the  wages  or  salary  may  become 
liable  for  debts.  But  with  the  exception  of  this 
voluntary  waiving  of  rights  the  law  specifically 
states  that  wages  and  salaries  are  not  subject  to 
garnishment  or  attachment  proceedings  except  in 
favor  of  the  relatives  of  the  employee  who  under 
the  taw  have  a  right  to  support  from  him.  The  law 
further  makes  employers  paying  wages  or  salaries 
to  creditors  of  employees  liable  to  a  fine  limited  to 
liO  marks  ($35.70)  or  imprisonment  not  exceeding 
four  weeks.  The  assignment  of  wages  is  also  for- 
bidden. 

'8«  Tm.  Const.  1870.  nrl.  16.  sw.  28:  also  Ga.  Const.  1877  U 
nniftldrd  In  1SS7  Hud  Civ.  Code,  ISDS,  B»r.  4733. 

■  Tin-  re'^rencpB  lo  fori-lsn  mooey  an  also  glv*n  In  ttrma  o(  our 
own  but  Ibe  nmoiint  at  the  eiemiitloa  must  he  cnnsldrrpd  tram  the 
•tsDdpolnt  of  purchmEiiK  power  In  the  spTernl  eounlrleB  In  order 
t»  midersliiDd  Ita  rral  stjnilflCBDce.  A  further  point  to  he  ronsld- 
ered  la  a  comparlsoD  of  (he  aeverBl  coumrleB  Is  the  proporlloD 
that  the  eirmptlon  tienrs  (i>  (be  usual  naite  enrard  \iy  hMp  l<niJled 
artlBaoB  mBlntBlnlng  a  Tair  al^ndard  of  lite, 

■  See  IMV!  of  June  21,  IBG9.  and  ot  Usr.  29.  ISCT ;  also  SM.  liS 
ol  (Jew.  u,  Ziff.  l:i. 
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N'orway.  The  law  of  March  29,  1890,  provides  for 
total  exemption  of  wages  without  reference  to  the 
amount  earned. 

England,  The  Merchant  Shipping  Act,  1854,  17 
and  18  Vict.  c.  104,  ser.  233,  provides  that  seamen's 
wages  due  or  accruing  shall  not  be  subject  to  attach- 
ment or  arrestment  from  any  court. 

Under  the  Wages  Attachment  Abolition  Act,  1870, 

33  and  34  Vict.  c.  30,  no  attachment  of  wages  of  any 

sei^vant,  laborer  or  workman  is  permitted. 

The  salary  of  a  secretary  to  a  company  amounting  to  two 
hundred  pounds  ($973.30)  a  year  is  not  "wages"  of  a  "serv- 
ant" within  the  Wages  Attachment  Abolition  Act,  and  is 
therefore  not  exempted  from  attachment  by  that  act.  Gor- 
don V.  Jennings,  1882.  9  Q.  B.  D.  45. 

The  exemption  of  wages  is  less  effective  in  Eng- 
land than  in  several  continental  countries  because 
the  assignment  of  wages  is  permitted.^ 

Australia.  The  states  of  the  Australian  common- 
wealth have  quite  generally  a  maximum  exemption 
of  wages  and  salaries  amounting  to  two  pounds 
($9,733)  a  week.  The  Victoria  act  of  1898,  no. 
1573  and  the  New  South  Wales  act  of  1900,  no.  6, 
are  typical  of  Australian  statutes  for  wage  exemp- 
tions. 

Canada.  The  laws  for  the  exemption  of  wages  in 
Canada  are  somewhat  similar  to  those  of  the  United 
States.     Manitoba,  Rev.  St.  1902,  c.  68,  is  typical  of 

'  See  Supreme  Court  of  Judicature  Act.  1873,  36  and  37  Vict.  c. 
66,  sec.  25.  subd.  6. 
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those  provinces  which  grant  total  exemption  up  to 
a  certain  maximum  amount,  while  Quebec,  Code 
Civ.  Proc.  19U2.  art.  509,  sec.  11,  illustrates  those 
which  exempt  a  proportionate  part  of  the  wages 
earned,' 

Ne^v  Zealand.  The  Act  of  1S9-5,  no.  22,  exempts 
wages  not  exceeding  two  pounds  ($9,733)  per  week. 
Any  surplus  above  that  sum  is  liable  to  attachment 
but  the  costs  are  not  chargeable  against  the  work- 
man unless  the  creditor  recovers  a  sum  equal  to  or 
greater  than  costs. 

Austria.  The  law  of  Apr.  25,  1873  modified  by  the 
law  of  May  26,  1888,  provides  for  total  exemption  of 
wages,  not  exceeding  eight  hundred  florins  ($385.80) 
a  year,  for  laborers  whose  time  is  fixed  by  law, 
agreement,  or  usage  at  a  year  at  least  and  whose 
employment  ceases  only  upon  three  months  notice. 
Wages  of  other  laborers  are  exempt  up  to  two- 
thirds  of  the  total  amount. 

Hungary.  The  law  of  Civil  Procedure,  June  I, 
1881.  art.  62,  exempts  wages  below  one  florin,  fifty 
kreulzer  ($0,623)  per  day. 

Sfiiiii.  The  Civil  Code  provides  for  the  total 
exemption  of  wages  below  twenty-four  reaux  (ap- 
proximately $1,158)  per  day. 
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Switzerland.  The  Swiss  law  of  Apr.  ii,  1889, 
leaves  the  care  of  fixing  the  proportion  of  wages 
which  may  be  attached  to  the  judicial  authority. 

France,  The  law  of  Jan.  12,  1895,  exempts 
nine-tenths  of  the  wages  of  laborers;  emoluments 
or  salaries  not  exceeding  2,000  francs  ($386)  are 
similarly  exempt.  The  law  also  permits  an  assign- 
ment not  to  exceed  one-tenth  of  wages.  (The  as- 
signable tenth  is  distinct  from  the  attachable  tenth 
and  must  not  be  confused  with  it.)  Finally  the 
employer  is  also  permitted  to  retain  a  tenth, — dis- 
tinct both  from  the  assignable  and  the  attachable 
tenth, — for  advances  in  cash  made  to  an  employee. 
In  case  of  the  attachments,  assignments  and  re- 
tentions permitted  by  the  law  all  being  enforced 
against  the  laborer,  he  is  still  guaranteed  at  least 
seven-tenths  of  his  wages.  The  procedure  under 
the  French  law  is  so  cumbersome  that  the  cost  of 
proceedings  against  the  one-tenth  attachable  fre- 
quently exceeds  the  amount  of  the  debt.  This 
works  to  the  general  disadvantage  of  debtor,  cred- 
itor, and  employer.^ 

Belgium.  According  to  the  law  of  Apr.  18,  1887, 
four-fifths  of  the  wages  of  laborers  are  exempt. 
The  rule  also  applies  to  salaries  not  exceeding  1200 
francs  ($231.60). 


*  Various  amendments  to  the  French  law  have  been  proposed 
and  certain  modifications  of  the  law  are  now  (Feb.  1906)  under 
consideration. 
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Lii.Yciiihur;^.  The  law  of  July  12.  1895.  exempts 
nine-tenths  of  wages  not  exceeding  six  francs 
($1,158)  a  day,  and  four-fifths  of  wages  exceeding 
that  amount. 

Russia.  The  law  of  1880  exempts  one-third  of  the 
wages  of  an  employe  having  a  family  to  support, 
anil  one-fourtli  the  waf;es  of  others.  i 

United  States 

Act  of  Cong.  June  7.  18;2  (Comp.  St.  1901,  sec. 
4336')  No  wages  due  or  accruing  to  any  seaman 
or  apprentice  are  subject  to  attachment  or  arrest- 
ment from  any  court.' 

Alabama.  Const,  lyoi.  art.  lo.  Makes  general 
provision  for  exemptions. 

Code,  1896,  sec.  2(138.  as  amended  by  Acts  1898-99, 
no.  T34.  Exempts  to  amount  of  $2-5  per  month 
wages,  salaries,  or  other  compensation  for  personal 
services  of  laborers  or  employees  residents  of  the 
state.  The  fact  of  such  indebtedness  being  dis- 
closed by  answer  of  garnishee,  the  levy  is  void  and 
is  to  be  dismissed  by  the  court  unless  plaintiff  con-  . 
tests  answer  of  garnishee. 

sec.  20J4.  Wages  or  salary  of  deceased  em- 
ploye to  a  sum  not  exceeding  $100  may  be  paid  to 
widow  or  to  person    having  control  of  his    minor  ^ 


Inhti    !•:.   nolbrook.  1 
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children,  and  the  sum  so  paid  is  exempt  as  part  of 
the  $1,000  in  personality  exempted  to  them. 

sec.  3728.  Set-ofFs  not  to  defeat  exemption  of 
wages. 

Alaska.  Code  Civ.  Proc.  1900,  sec.  273.  Sixty 
days'  earnings  for  personal  services  are  exempt,  if 
selected  and  reserved  by  the  debtor  at  time  of  levy> 
if  such  earnings  are  necessary  for  family  support. 

Arizona.  Civ.  Code,  1901,  sees.  388,  2732.  Thirty 
days*  earnings  for  personal  services  exempt  when 
shown  by  debtor's  affidavit  or  otherwise  that  such 
earnings  are  necessary  for  support  of  his  family  re- 
siding in  territory. 

Arkansas.  Const.  1874,  art.  9.  General  provision 
for  exemptions. 

Dig.  1894,  sec.  3717.  Wages  of  laborers  and  me- 
chanics for  sixty  days  exempt  from  garnishment  or 
other  legal  process  provided  defendant  files  with 
court  issuing  process  a  sworn  statement  that  wages 
claimed  amount  to  less  than  his  constitutional 
exemption  and  that  he  does  not  own  sufficient  other 
personal  property  to  exceed  amount  exempted  by 
the  constitution. 

California.  Const.  1880,  art.  17,  sec.  i.  Provides 
for  exemption  laws  in  favor  of  heads  of  families. 

Code  Civ.  Proc.  1903,  sec.  090,  subd.  9,  10.  Sea- 
men's and  seagoing  fishermen's  wages  and  earnings 
not  exceeding  $300  are  exempt.     Thirty  days'  earn- 
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ings  for  personal  services  are  exempt  when  neces- 
sary for  use  of  debtor's  family  residing  in  the  state 
and  supported  in  whole  or  in  part  by  his  labor;  but 
where  debts  are  incurred  for  common  necessaries 
of  life  or  have  been  incurred  when  debtor  had  no 
family  residing  in  the  state  one-half  of  such  earn- 
ings are  subject  to  execution,  garnishment  or  at- 
tachment to  satisfy  debts  so  incurred. 

Colorado.  Const.  1876,  art.  18,  sec.  i.  "The  gen- 
eral assembly  shall  pass  liberal  .  .  .  exemption 
laws." 

Anno.  St.  1891,  sec.  2567,  as  amended  by  Acts, 
1894,  c.  5  and  Acts,  1903,  c.  132.  Sixty  per  cent  of 
wages  or  earnings  exempt  from  levy  under  execu- 
tion, attachment,  or  garnishment  provided  debtor 
be  the  head  of  a  family  or  the  wife  of  the  head  of  a 
family  residing  in  the  state  and  dependent  in  whole 
or  in  part  upon  such  earnings  for  support.  The 
entire  sum  exempt  when  wages  do  not  exceed  $5 
per  week. 

Connecticut.  Gen.  St.  1902,  sees.  774,  777.  No 
costs  are  to  be  taxed  in  favor  of  plaintiff  unless  he 
has  made  prior  demand  upon  defendant  for  debt. 
Plaintiff  not  to  recover  costs  exceeding  one-half  of 
amount  of  damages  recovered. 

sec.  836.  No  assignment  of  future  earnings  is 
valid  against  an  attaching  creditor  unless  made  to 
secure  a  bona  fide  debt  due  at  date  of  such  assign- 
ment. 
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Laws,  1903,  c.  95,  as  amended  by  Laws,  1905,  c. 
195.  The  sum  of  $25  accrued  by  reason  of  personal 
services  including  wages  due  for  personal  services 
of  any  minor  child  is  exempt  from  foreign  attach- 
ment or  execution,  but  no  exemption  for  any  debt 
incurred  for  personal  board. 

Delaware.  Rev.  Code,  1893,  c.  iii,  sec.  i.  Fifty 
per  cent  of  wages  for  labor  or  service  of  any  person 
and  all  wages  of  women  and  minors  are  exempt 
from  execution. 

c.  Ill  as  amended  by  Acts,  1901,  c.  209  (Applies 
only  to  New  Castle  Co.)  Ninety  per  cent  of  wages 
for  labor  or  service  of  any  person  residing  within 
New  Castle  county  is  exempt  from  attachment  and 
execution  except  for  debts  for  board  or  lodging. 
Amount  exempt  not  to  exceed  $50.  The  ten  per 
cent  is  liable  for  necessaries  only.  Only  one  at- 
tachment may  be  made.  The  total  liability  of  the 
debtor  for  costs  under  any  attachment  is  not  to  ex- 
ceed ninety  cents  provided,  however,  that  costs  are 
to  be  paid  out  of  the  whole  amount  of  wages. 

District  of  Columbia.  Code,  1901,  amended,  1902, 
sec.  1107.  Earnings  are  exempt  from  execution  to 
the  amount  of  $100  each  month  for  all  actual  resi- 
dents who  have  provided  for  the  support  of  a  fam- 
ily in  the  district  for  two  months  preceeding  the 
issuing  of  the  writ  or  process. 

Florida.  Const.  1885,  art.  10.  Makes  general  pro- 
vision for  exemptions. 
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Rev.  St.  1«!)1,  sec.  2i)0S.  2f)01t.  Earnings  for  per- 
sonal services  of  the  head  of  a  family  are  exempt. 
In  case  of  attachment  the  person  to  whom  money  is 
due  may  make  oath  that  money  attached  is  due  for 
personal  labor  and  service  and  that  he  or  she  is  the 
head  of  a  family  residing  in  the  state  and  if  such 
affidavits  are  not  denied  within  two  days  after  ser- 
vice of  notice  the  process  is  to  be  returned  and  all 
proceedings  under  the  same  are  to  cease.  If  facts 
are  denied  by  party  issuing  process  matter  is  to  be 
tried  by  court. 


Georgia.  Const.  1877,  as  amended  in  1887,  art,  9. 
General  provision  for  exemptions. 

Civ.  Code,  1895,  sec.  4733.  All  journeymen,  me- 
chanics, and  day  laborers  are  exempt  from  garnish- 
ment on  their  daily,  weekly  or  monthly  wages 
whether  in  the  hands  of  their  employers  or  others. 

A  general  waiver  of  the  benefits  of  a  laborer's  exemption 
in  a  note  ts  void.    Green  v.  Watson.  1885.    75  Ga.  471. 

Wages  Improperly  in  Ihe  taande  of  a  mugistrale  throush 
garnishment  may  be  recovered  by  a  nile  against  him.  Cur- 
ran  V.  Fleming  el  al.  1885.  76  Qa.  98. 

A  locomotive  engineer's  monthly  wages  are  exempt. 
Sanner  v.  Sblvers.  188(1.  76  Ga,  33B. 

And  the  monthly  wages  of  a  private  secretary.  Abrahams 
V.  Anderson  et  al.  188S,  SU  Ga.  570. 

And  the  wages  of  a  contluctor  on  a  street  railway.  Stu- 
art V.  Poole,  1901.  112  Ga.  818. 

Wages  of  &  suiierlnteedent  In  a.  factory  are  not  exempt. 
Kyle  V.  Montgomery  et  al.  1884.  73  Ga.  337. 

Nor  of  a  r&ilnay  passenger  conductor.  Miller  Sc  BUBsajr  > 
T.  Diigas.  IS86,  77  Ga.  386. 

Laws.  1898.  no.  li).  Sending  claims  for  debts  out  J 
of  state  with  intent  to  deprive  any  resident  of  his  i 
exemption  rights  made  a  misdemeanor  punishable 
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by  fine  ranging  from  $10  to  $50  for  each  claim  trans- 
ferred. 

Laws,  1902,  p.  60.  Wages  to  the  amount  of  $100 
of  deceased  employee  of  corporation  may  be  paid 
to  widow  or  guardian  of  minor  children  and  such 
sum  is  exempt  from  execution. 

Laws,  1904,  p.  79.  Contracts  made  for  assign- 
ment or  pledge  of  unearned  wages  or  salary  are 
void. 

Hcmmi.  Acts,  1901,  no.  9,  sees,  i,  8,  as  amended 
by  Acts,  1903,  no.  52.  One-half  the  wages  due 
every  laborer  or  person  working  for  wages  are 
exempt  from  attachment,  execution,  distress  and 
forced  sale  of  every  nature  and  description. 

Idaho.  Code  Civ.  Proc.  1901,  sec.  3542.  Thirty 
days'  earnings  for  personal  services  are  exempt 
when  necessary  for  the  use  of  debtor's  family  re- 
siding in  the  state. 

Illincis.  Const.  1870,  art.  4,  sec.  32.  *The  general 
assembly  shall  pass  liberal  .  .  .  exemption  laws." 

Rev.  St.  1903,  c.  62,  sec.  14.  Wages  to  the 
amount  of  $15  per  week  are  exempt  for  the  head  of 
a  family  residing  with  the  same.  Only  the  surplus 
above  such  exempt  wages  is  to  be  held  by  employer 
to  abide  the  event  of  the  garnishment  suit.  If  costs 
of  the  garnishment  exceed  surplus  so  held  the  re- 
mainder is  to  be  paid  by  plaintiff.  In  no  case  is  any 
employer  to  be  liable  to  answer  for  any  amount  not 
earned    at    the    time  of  service    of  writ.     At    least 
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twenty-four  hours  before  bringing  suit  a  demand  in 
writing  is  to  be  made  upon  the  wage  earner  and  the 
employer  for  the  excess  above  the  amount  exempted. 
Receipt  of  such  demand  is  to  be  endorsed  thereon 
at  the  time  of  service  and  the  return  duly  sworn 
before  it  is  lawful  to  issue  a  summons  or  to  require 
an  employer  to  answer  in  any  garnishee  proceeding. 
Any  judgment  rendered  without  such  demand  duly 
proven  and  tiled  is  void.  The  excess  of  wages  is  to 
be  held  by  employer  five  days  after  service  of  de- 
mand. 

sees.  32—34.  Sending  or  assigning  any  claim  for 
debt  outside  of  state  to  be  collected  by  proceedings 
in  attachment,  garnishment  or  other  mesne  process 
with  intent  to  deprive  a  resident  bf  Illinois  of 
exemption  rights  is  punishable  by  a  fine  of  not  less 
than  $10  nor  more  than  $50.  In  case  of  garnish- 
ment proceedings  against  non-residents  the  law  of 
the  state  of  residence  controls. 

Seodlog  claim  out  or  slate  to  be  collerted  when  garnlsbee 
1b  within  reach  of  our  courts  Is  a  misdemeanor.  Wabasli 
R.  Co.  V.  Dungan.  1S92.  142  Itl.  24S. 

sec,  34a.  Wages  earned  outside  the  state  and 
payable  out  of  the  state  are  exempt  from  attach- 
ment or  garnishment  in  all  cases  where  the  cause 
of  action  arose  outside  of  the  state,  unless  the  de- 
fendant is  personally  served  with  process.  In  case 
there  is  no  personal  process  the  suit  is  to  be  dis- 
missed at  the  cost  of  plaintiff. 

It  the  creditor,  delilor,  and  garnishee  at  the  time  of  the 
creating  of  lioth  debts  are  all  residents  and  doing  business 
In  the  same  state,  the  exemption  of  wages  is  sucb  an  inci- 
dent ana  condition  of  the  debt  from  the  employer  that  tt 
will  follow  the  debt,  If  (he  debt  follows  the  person  of  the 
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garnishee  into  anotlier  state,  and  attach  itself  to  every 
process  of  collection  in  any  state,  unless  Jurisdiction  is 
obtained  over  the  person  of  the  principal  debtor.  B.  St 
O.  S.  W.  R.  Co.  V.  McDonald,  1904.  112  111.  App.  391.i 

Indiana,  Const.  1851,  art.  i,  sec.  22.  "The  privi- 
lege of  the  debtor  to  enjoy  the  necessary  comforts 
of  life  shall  be  recognized  by  wholesome  laws 
exempting  a  reasonable  amount  of  property  from 
seizure  or  sale  for  the  payment  of  any  debt  or  lia- 
bility hereafter  contracted".  .  . 

Anno.  St.  1901,  sec.  715.  Entitles  householders 
to  an  exemption  of  $600. 

sec.  970.  Wages  due  to  non-residents  from  any 
person  or  corporation  doing  business  in  the  state 
are  not  subject  to  any  attachment,  garnishment,  or 
supplementary  proceeding  in  the  courts  of  the  state. 

sees.  971-72.  Wages  of  householders  are  exempt 
from  execution  to  an  amount  not  exceeding  $25 
at  any  one  time.  Garnishee  may  pay  exempted 
wages  to  employee  and  such  payment  discharges 
garnishee  from  liability  for  the  amount'  so  paid  as 
effectually  as  if  paid  before  the  summons. 

sec.  2283.  Sending  claim  out  of  state  for  collec- 
tion is  punishable  by  fine  ranging  from  $20  to  $50. 

Personally  taking  claim  out  of  the  state  is  sending  it 
within  the  meaning  of  this  section.  Wilson  v.  Joseph, 
1886.  107  Ind.  490. 

The  collection  of  a  claim  in  contravention  of  this  sec- 
tion renders  the  creditor  liable  to  the  debtor.  Main  v. 
Field,  1895,  13  Ind.  App.  401. 


*  Compare  the  recent  decision  of  the  U.  8.  supreme  court  In 
Louisville  &  N.  R.  Co.  v.  Deer.  1906,  26  Sup.  Ct.  Rep.  207,  as  to 
Jurisdiction  in  garnishment  when  the  garnishee  is  a  foreign  cor- 
poration. 
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In  construing  sees,  9T1~T2,  that  the  WEtgee  of  house- 
holders aot  enceediDi;  $25  shall  be  exempt  from  i^rulsb- 
roeiit.  with  the  ffeneral  exemplion  in  sec.  715  allowing  lO 
resident  householders  an  exemption  o,  (KOO,  the  latter  ap- 
plies to  resident  householders  and  the  former  to  house- 
holders not  resident  in  the  s;ate.  Ponieroy  v.  Beach,  1897. 
149  Ind.  511. 

loii-a.  Code,  1897,  sec.  4011.  Personal  earnings 
within  ninety  days  preceding  the  levy  are  exempt 
for  a  debtor  who  is  the  head  of  a  family  iind  a  resi- 
dent of  the  state. 

The  object  of  the  statue  being  to  protect  the  earnings 
of  the  debtor  from  subjection  to  his  debts.  It  Is  no:  to  he 
limited  in  lis  application  to  caies  of  attachment  or  execu- 
tion, but  is  to  he  extnnded  so  aa  to  afford  protection  against 
any  method  of  subjecting  such  earnings  to  the  claims  of 
creditors.     Millington  v.  LAurer,  1893,  8B  la.  322. 

.sec.  4017.  Failure  to  claim  exemption  does  not 
waive  right  unless  such  claim  is  required  in  writing 
by  an  officer  about  to  make  levy. 

sec.  4018.  Sending  claims  out  of  state  to  defeat 
exemption  is  a  misdemeanor,  punishable  by  a  fine 
ranging  from  $10  to  $50. 

sec.  3948.  as  amended  by  Acts.  1898,  c.  103.  De- 
fendant in  garnishment  action  may  plead  exemption 
and  if  such  exemption  is  shown  in  trial  of  issue  the 
garnishee  is  to  be  discharged  as  to  that  part  which 
is  not  liable. 

Laws.  1904,  c.  124.  Wages  nf  non-resident  earned 
outside  of  state  and  payable  outside  of  state  are 
exempt  from  attachment  or  garnishment  by  non- 
resident creditor  on  cause  of  action  arising  without 
state.  Duty  of  garnishee  to  plead  exemption  unless 
defendant  is  personally  served  with  original  notice 
in  the  state. 
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Kansas.  Const.  1861,  art.  15,  sec.  9.  General  pro- 
vision for  exemptions. 

Gen.  St.  1901,  sees.  4966,  4967.  Earnings  for  per- 
sonal service  for  three  months'  time  are  exempt 
when  shown  by  debtor's  affidavit  or  otherwise  that 
such  earnings  are  necessary  for  family  support. 
Debtor  must  notify  plaintiff  on  filing  affidavit  and 
matter  sought  to  be  proven  may  be  controverted. 

This  etemption  being  created  for  the  benefit  of  the 
debtor's  family  cannot  be  waived.  Burke  v.  Finley,  1893, 
50  Kan.  424. 

Laws,  1905,  c.  337.  Judgment  for  defendant  does 
not  discharge  attachment  or  garnishment  if  plaint- 
iff appeals  in  time  and  in  manner  prescribed  by  law. 

Laws,  1905,  c.  523.  Wages  earned  without  state 
and  payable  outside  of  state  are  exempt  from  attach- 
ment or  garnishment  in  all  cases  where  the  cause  of 
action  arose  out  of  the  state  unless  defendant  is 
personally  served  with  process. 

Kentucky.  St.  1S99,  sec.  1697.  For  persons  with 
a  family  resident  in  the  state,  wages  amounting  to 
$40  for  each  member  of  the  family  are  exempt  in 
case  other  personal  property  which  is  exempt  from 
execution  attachment  or  distress  is  not  on  hand. 

Laws,  1902,  c.  23.  Wages  earned  outside  of  state 
are  exempt  in  all  cases  where  the  cause  of  action 
arose  out  of  the  state.  Duty  of  garnishee  to  plead 
such  exemption  unless  the  defendant  is  actually 
served  with  process. 

Douisiana.  Const.  1898,  art.  244-47.  Makes  pro- 
vision for  exemptions. 
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.  1696.     Wages  for  personal 


Rev.  Laws,  1904.  s. 
services  are  exempt. 

Wages  ot  skilled  laborers  ia  trades  ase  not  exempt. 
State  ex  rel.  I,  X.  L.  G.  Co.  v.  LAnd,  1902.  108  La.  Bl!, 

Laws,  1904,  c.  165,  Wages  earned  out  of  state 
are  exempt  from  attachment  if  cause  ot  action  arose 
out  of  state.  Duty  of  garnishee  to  plead  exemp- 
tion unless  defendant  is  actually  served  with  process. 


Maine.  Rev.  St.  1903,  c.  72,  sec.  68  and  c.  88, 
sec.  55.  Wages  for  personal  labor  to  the  amount  of 
$20  for  one  month  are  exempt,  except  for  neces- 
saries furnished  to  debtor  or  his  family.  Wages  of 
minor  children  and  of  women  are  not  subject  to 
trustee  process  on  account  of  any  debt  of  parent  or 
of  husband. 


Maryland.  Const.  1867,  art.  3,  sec.  44.  "Laws^ 
shall  be  passed  by  the  general  assembly  to  protect 
from  execution  a  reasonable  amount  of  the  property 
of  the  debtor".  .  . 

Pub.  Gen.  Laws.  1903,  art.  9,  sees.  33,  34.  Wage* 
amounting  to  $100  are  exempt  from  attachment  by 
any  process  whatever.  Attachment  on  future  earn- 
ings forbidden.     Provisions  apply  to  non-residents. 

Massachusetts.  Rev.  Laws,  1902,  c.  189,  sees.  27, 
29,  31.  Wages  for  personal  service  are  exempt  to  the 
amount  of  $20  unless  attached  for  necessaries  for 
family  in  which  case  an  amount  not  exceeding  $10 
is  exempt.  Unlawful  attachment  punishable  by 
fine  not  exceeding  $50  for  the  use  of  the  person 
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jured.     Wages  of  wife  or  children  are  exempt;  also 
seamen's  wages. 

An  employer's  debt  to  his  employee  is  not  discharged  by 
satisfying  a  Judgment  against  himself  as  trustee  when  the 
aum  Involved  is  exempted  under  this  section.  Burns  v. 
Marland  mfg.  co.  1860,  80  Mass.  487. 

Wages  collected  and  in  the  hands  of  an  attorney  at  law 
&re  no  longer  under  the  protection  of  this  statute  though 
less  than  $20  in  amount.  Cook  v.  Holbrook  1863,  88  Mass. 
572. 

Where  wages  are  attached  by  trustee  process  the  sum  of 
$10  reserved  under  the  abovs  section,  is  payable  to  the 
employee  cotwithstanding  the  pendency  of  the  suit.  Sul- 
livan V.  Hadley  co.  1893.  ICO  Mass.  32. 

Michigan.  Const.  1850,  art.  16.  General  provision 
for  exemptions. 

Comp.  Laws,  1897,  sec.  991,  as  amended  by  Acts, 
1901,  no.  172.  Wages  of  householders  to  the 
amount  of  eighty  per  cent  but  in  no  case  for  more 
than  $30  nor  less  than  $8  are  exempt  from  execution. 
Other  employees  are  permitted  exemptions  equal  to 
forty  per  cent  of  wages  and  for  an  amount  not  ex- 
ceeding $15  nor  less  than  $4. 

A  householder's  family  need  not  reside  within  the  state 
to  bring  his  wages  within  this  statute.  Pettit  v.  Booming 
CO.  1889.  74  Mich.  214. 

A  garnishee  nays  over  exempted  wages  at  his  peril. 
€risp  V.  Ft  W.  &  E.  R.  co.  1894,  98  Mich.  648. 

Minnesota.  Const.  1857,  art.  i,  sec.  12.  "A  rea- 
sonable amount  of  property  shall  be  exempt  from 
seizure  or  sale  for  the  payment  of  any  debt  or  lia- 
bility. The  amount  of  such  exemption  shall  be 
determined  by  law." 

Rev.  Laws,  1905,  sec.  4317.  Wages  of  any  per- 
son not  exceeding  $25  due  for  services  thirty  days 
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preceding  the  levy  are  exempt.  Earnings  of  minor 
children  exempt  unless  used  for  their  special  benefit. 
A  nreditor  will  not  be  permitted  to  Inillate  a  series  o( 
gamlshmenifl  and  thus  tie  up  in  handa  of  an  employer 
separate  amounts  of  money  and  then  by  anoilier  proceed- 
ing In  garnishment  appropriate  ihese  atuounte  to  Ibe  pay- 
iii«nt  of  )LiB  debt,  'iiucli  proceedings  are  a  perversion  Qt 
civil  process  and  cannot  be  eanctlone-i.  Rustad  v.  Bishop. 
IBOO.  80  Minn.  497. 

Mississippi.  Rev.  Code,  1892,  sec.  1963.  Wages 
of  head  of  family  are  exempt  to  the  amount  of  iJlOO, 
of  every  other  person  to  the  amount  of  $20. 

A  laLorer  cannot  he.  made  to  losp  the  right  given  by  this 
sectloa  by  laliure  of  garnishee  debtor  to  iilend  exemption. 
Laurel  v.  Turner.  1902.  sn  Miss.  &30. 

This  law  cannot  be  evaded  by  holding  monibly  balanceB 
until  an  aggregate  exceeding  (100  is  reached.  The  laborer 
has  a  right  to  bis  exemption  at  the  end  of  each  month 
unless  bis  earnings  exceed  *HiO.  Chapman  el  al.  v.  Berry, 
"\  73  Miss.  437. 

Missouri.  Rev.  St.  18!)!1.  sec.  .'iS4.  Provisions  lor 
exemption  of  wages  do  not  apply  to  non-resident 
defendant  or  one  about  to  leave  state  with  intent  to 
change  his  domicile, 

sec.  3162  as  amended  by  Laws,  1903,  p.  105.  Each 
head  of  a  family  in  lieu  of  other  property  exempt, 
may  select  and  hold  exempt  wages  not  exceeding" 
J300  with  the  exception  of  ten  per  cent  of  the  ' 
amount. 

sec.   3435,    as   amended    by   Acts.    HK.>3, 
Ninety  per  cent  of  earnings  for  thirty  days'  1 
are  exempt  if  employee  is  head  of  a  family  and  a.  | 
resident  of  state. 
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when  wages  are  for  services  rendered  within  thirty  days 
prior  to  payments  made.  Davis  et  al.  v.  Meredith  et  al. 
1871,  48  1.10.  263. 

Payment  by  a  garnishee  of  wages  properly  exempt  does 
not  relieve  him  of  his  debt  to  his  employee  for  such  wages. 
Dunn  V.  M.  P.  R.  co.  1891.     45  Mo.  App.  29. 

sees.  3447,  3448.  Adhere  sum  demanded  is  $200 
or  less  and  where  property  sought  to  be  reached  is 
wages  due  defendant  from  a  railway  corporation 
judgment  is  to  proceed  issue  of  writ  of  garnishment. 
A  railroad  company  need  not  answer  in  any  action 
against  any  person  to  whom  it  may  be  indebted  on 
account  of  wages  for  personal  services  where  a 
writ  of  garnishment  was  served  in  advance  of  re- 
covery by  plaintiff  against  defendant  in  any  action 
for  $200  or  less,  and  any  officer  entering  such  judg- 
ment shall  be  considered  a  trespasser  and  may  be 
enjoined  by  any  court  having  jurisdiction. 

Montana.  Const.  1889,  art.  19,  sec.  4.  'The  legis- 
lative assembly  shall  enact  liberal  .  .  .  exemption 
laws." 

Code  Civ.  Proc.  1895,  sec.  1222,  as  amended  by 
Laws,  1905,  c.  8.  Earnings  for  thirty  days  are  ex- 
empt when  shown  by  debtor's  affidavit  or  otherwise 
that  they  are  necessary  for  support  of  family  resid- 
ing within  state  but  one-half  such  earnings  are  sub- 
ject to  execution,  garnishment,  or  attachment  to 
satisfy  debts  for  common  necessaries  of  life. 

Nebraska.  Comp.  St.  1903,  sec.  7099.  Sixty  days' 
wages  of  laborers,  mechanics,  and  clerks  who  are 
heads  of  families  are   exempt.     Provisions   do  not 
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apply  to  persons  about  to  abscond  or  leave  the  state. 
Exemption  applies  whether  wages  are  in  hands  of 
employer  or  of  employee. 

Exemption  extends  \o  non-rssldents,  Wriglit.  v.  C,  B.  & 
Q.  H.  uo.   18BG.  13  Nsh.   175. 

A  laborer  may  malcteiin  an  acllon  against  a  creditor  to 
recover  wages  wrongfully  garnished.  Albrocht  v.  Trelt- 
BchUe.  18S5.  17  Nob.  205. 

sec.  7101.  The  assignment  of  claims  to  evade 
exemption  of  wages  is  unlawful. 

One  who  asfilgna  a  claim  contrary  to  (he  provisions  ot 
this  statute  is  liable  to  ihe  debtor  for  the  amount  eo  ap- 
propriated without  bis  conaeiil.  O'Connor  v.  Walter,  1B93, 
37  Neb.  2e7. 

Ncc-ada.  Const.  1864,  art.  4,  sec.  30.  General  pro- 
vision for  exemption  laws. 

Comp.  Laws.  1899,  sec.  3340.  Earnings  for  per- 
sonal services  not  exceeding  $50  for  calendar  month 
are  exempt  when  shown  by  debtor's  affidavit  or 
otherwise  to  be  necessary  for  family  support. 

Neiv  Hampshire.  Pub.  St.  1901.  c.  245,  sec.  SO. 
Wages  amounting  to  $20  are  exempt  from  trustee 
process  if  earned  before  service  of  writ  except  in 
action  to  recover  for  necessaries  furnished  to  debt- 
or's family.  Wages  earned  subsequent  to  writ  are 
exempt  from  process.  Earnings  of  debtor's  wife 
and  minor  children  are  also  exempt. 

Ncii'  Jersey.  Gen.  St.  1895,  p.  11(3.  sec.  103. 
Wages  of  non-  resident  employees  are  not  liable  ,to 
attachment  by  a  non-resident  creditor. 

An  altachroent  In  New  Jersey  for  wages  can  only  l»ne 
againai  an  absconding  debtor,  and  wages  cannot  be  readied 
under  Acta.  1901,  c.  177  upon  an  erecuilon,  except  upon  an 
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order  that  such  installment  of  said  wagee  as  a  Judicial 
officer  shall  determine  shall  be  paid  from  time  to  time. 
Margarum  v.  Moon,  1902,  63  N.  J.  Eq.  586. 

New  Mexico,  Comp.  Laws,  1897,  sec.  1737,  as 
amended  by  Laws,  1905,  c.  82.  Sixty  days'  earn- 
ings of  head  of  a  family  or  of  a  widow  are  exempt 
when  shown  by  debtor's  affidavit  or  otherwise  that 
such  earnings  are  necessary  for  support.  Does  not 
apply  to  debts  incurred  for  manual  labor  or  for 
necessaries  of  life. 

N'eiv  York.  Gilbert,  Code  Civ.  Proc.  1905,  sees. 
1391,  1392,  2463,  3028.  Sixty  days'  earnings  for 
personal  services  are  exempt  when  shown  by  debt- 
or's oath  or  otherwise  that  such  earnings  are  neces- 
sary for  family  support.  Execution  against  ten  per 
cent  of  wages  where  they  exceed  $12  a  week  is 
authorized  for  recovery  for  necessaries  furnished  or 
for  personal  services  rendered  to  debtor. 

To  secure  an  execution  against  wages  it  must  appear 
that  the  judgmient  was  recovered  wholly  for  necessaries 
sold  and  that  no  similar  execution  Is  outstanding.  Neu- 
man  v.  Mortimer,  1904,  98  N.  Y.  App.  Div.  64. 

North  Carolina.  Const.  1868,  art.  10.  General  pro- 
vision for  exemptions. 

Code  Civ.  Proc.  sec.  493.  Earnings  for  personal 
services  within  sixty  days  preceding  order  are 
exempt  when  shown  by  debtor's  affidavit  or  other- 
wise  to  be  necessary  for  family  support. 

North  Dakota.  Const.  1889,  art.  17,  sec.  208. 
"The  right  of  the  debtor  to  enjoy  the  comforts  and 
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necessaries  of  life  shall  be  recognized   by  ' 
some  laws  exempting  to  all  heads  of  families  . 
a  reasonable  amount  of  persona!  property,  the  kind 
and  value  to  be  fixed  by  law." 

Code  Civ.  Proc.  1899,  sec.  5567.  Sixty  days' 
wages  are  exempt  when  shown  by  debtor's  affidavit 
or  otherwise  to  be  necessary  for  family  support. 


Ohio.  Anno.  St.  (3rd  ed.)  sees.  5430,  5441,  6483, 
6489.  Every  person  having  a  family  and  every 
widow  may  hold  three  months'  earnings,  but  not 
more  than  $150,  exempt  when  such  earnings  are 
shown  to  be  necessary  for  support.  In  case  the 
claim  is  one  for  necessaries  then  only  ninety  per 
cent  is  exempt. 

sec.  I'Oli  Sending  claim  out  of  state  to  evade 
exemption  laws  is  punishable  by  fine  ranging  from 
$20  to  $50.  The  person  whose  personal  earnings 
are  so  attached  has  right  of  action  to  recover  the 
amount  and  costs  either  from  the  person  transfer- 
ing  the  claim  or  from  Ihe  one  to  whom  the  claim 
is  transferred  or  both  at  the  option  of  the  persoti 
bringing  suit.  ^^1 

The  sale  of  &  claim  to  a.  non-reslMeni  Is  not  forblddl^H 
Ooldsborough  v.  Bolenbaugb.  1889.  3  Ohio  C.  C.  G83.        ^9 

Oklahoma.    St.  1903,  sees.  2985-87,  5084.     Ninety 

days'  earnings  for  personal  or  professional  services 

on  part  of  the  head  of  a  family  residing  in  territory 

pt   when   shown   by   debtor's  affidavit  or 

otherwise     that   such    earnings   are   necessary    for 
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family  support.     Current  wages  are  exempt  for  per- 
sons not  heads  of  families. 

To  coDBtitute  a  head  of  a  family  requires  a  condition  of 
dependence  on  part  of  others  whom  one  is  under  legal  or 
moral  obligations  to  support.  An  unmarried  man  support- 
ing a  dependent  mother  and  sister  is  the  head  of  a  family 
within  this  section.    Rolater  v.  King,  1903,  13  Okla.  37. 

Oregon,  Anno  Codes  and  St.  1902,  c.  2,  t.  3,  sec. 
228,  as  amended  by  Laws,  1903,  p.  26,  and  by  Laws, 
1905,  c.  220.  Thirty  days'  earnings  not  exceeding 
$75  are  exempt  when  shown  by  debtor's  affidavit  or 
otherwise  that  such  earnings  are  necessary  for 
family  support;  except  that  fifty  per  cent  of  such 
earnings  are  subject  to  attachment,  execution,  or 
garnishment,  if  debt  was  incurred  for  family  ex- 
penses furnished  within  six  months  of  service  of 
process. 

Pennsylvania.  Dig.  1894,  p.  834,  sec.  40.  Unlaw- 
ful to  send  claims  for  debts  outside  of  state  with 
purpose  of  evading  exemption  laws.  The  assignor 
is  made  liable  to  the  person  or  persons  from  whom 
any  such  claim  has  been  collected  by  attachment  or 
otherwise. 

p.  836,  sec.  49  and  p.  2077,  sec.  25,  26,  as  amended 
by  Laws,  1905,  no.  99.  Wages  of  laborers  or  sal- 
aries of  persons  in  public  or  private  employment  are 
not  liable  to  attachment  in  hands  of  employer,  ex- 
cept that  wages  due  or  owing  may  be  attached  for 
debts  for  board  for  a  period  not  exceeding  four 
iveeks. 

Includes  non-resident  laborers.  Blllin  v.  Froment,  1887, 
3  Pa.  Co.  C.  450. 
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Rhode  Island,  Gen.  Laws,  1896,  c.  255,  sec.  5,  as 
amended  by  Pub.  Laws,  1900-01,  c.  751  and  841. 
Exemptions  include :  wages  due  or  accruing  to  sea- 
men ;  salary  or  wages  due  or  payable  to  any  debtor 
not  exceeding  the  sum  of  $10,  except  for  necessaries 
furnished  defendant  in  which  case  adjustment  is 
left  to  the  discretion  of  the  court;  also  the  salary 
and  wages  of  wife  and  of  minor  children. 

South  Carolina.  Const.  1895,  art.  3,  sec.  28.  Gen- 
eral provision  for  exemptions. 

Code  Civ.  Proc.  1902,  sec.  317.  Sixty  days'  earn- 
ings for  personal  services  are  exempt  when  shown 
by  debtor's  affidavit  or  otherwise  to  be  necesary  for 
family  support. 

South  Dakota.  Const.  1889,  art.  21,  sec.  4.  "The 
right  of  the  debtor  to  enjoy  the  comforts  and  neces- 
saries of  life  shall  be  recognized  by  wholesome  laws, 
exempting  a  reasonable  amount  of  personal  prop- 
erty the  kind  and  value  of  which  is  to  be  fixed  by 
general  law." 

sec.  5.  Earnings  of  a  married  woman  are  not 
liable  for  debts  of  husband. 

Code.  Civ.  Proc.  1903,  sec.  403.  Sixty  days' 
wages  for  personal  services  are  exempt  when  shown 
by  debtor's  affidavit  or  otherwise  to  be  necessary 
for  family  support. 

Justices  Code,  1903,  sec.  41.  In  attachment  suits 
brought  against  non-residents  for  wages  earned  and 
payable  outside  the  state  the  exemption  law  of 
state  of  residence  controls. 
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Tennessee.  Const.  1870,  art.  11,  sec.  11.  General 
provision  for  exemptions. 

Laws,  1871,  c.  71  as  amended  by  Laws,  1905,  c. 

376.     Exempts  ninety  per  cent  of  wages  or  salary 

amounting  to  $40  or  less  per  month,  and  $36  for 

persons  earning  in  excess  of  $40.     Applies  to  the 

income  of  every  resident  of  the  state  who  is  eighteen 

years  of  age  or  upward,  or  who  is  the  head  of  a 

family.       No  attachment  or  garnishment  is  to  be 

issued  for  future  wages  or  salary. 

Applies  only  to  wages  actually  due  and  not  to  aH  wages 
earned.  Pay  day  cannot  be  anticipated  by  a  writ  of  gar- 
nishment.    Weaver  v.  Hill.  1896,  97  Tenn.  402. 

Laws,  1903,  c.  21  and  453.  Unless  written  assent 
of  employer  was  given  to  assignment,  he  is  not  to 
he  charged  for  any  assignment  of  unearned  wages 
or  salary  made  by  any  employe. 

Laws,  1903,  c.  590.  Wages  earned  and  payable 
without  the  state  are  exempt  where  cause  of  action 
arose  without  the  state.  Duty  of  garnishee  to  plead 
exemption  unless  defendant  is  actually  served  with 
process. 

Texas.     Const.  1876,  art.  16.  sec.  28.     No  current 

wages' for  personal  services  shall  ever  be  subject  to 

garnishment. 

Wages  past  due.  left  with  employer,  because  employee 
can  not  collect  from  him,  continue  to  be  current  wages. 
Davidson  v.  Chair  co.  1897,  41  S.  W.   (Tex.  Civ.  App.)  824. 

Utah.  Rev.  St.  1898,  sees.  3243,  3245.  as  amended 
by  Laws,  1901,  c.  31,  and  Laws,  1905,  c.  37.  Minors 
earnings  are  exempt  for  debts  not  contracted  for  his 
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special  benefit.  One-half  the  earnings  of  the  head 
of  a  family  for  personal  services  rendered  within 
thirty  days  preceding  the  levy  are  exempt  from  ex- 
ecution when  shown  by  the  debtor's  affidavit  that 
such  earnings  are  necessary  for  support  of  his  family 
residing  in  the  state.  When  the  earnings  are  $2  a 
day  or  less  the  exemption  is  $30  per  month  and  in 
no  case  is  the  debtor  to  be  taxed  with  the  costs  of 
proceeding.  Requires  the  payment  of  a  $2  fee  by 
the  plaintiff  to  the  garnishee  before  answer  can  be 
required  in  garnishment  proceedings. 

Vermont  St.  1894,  c.  69,  sec.  1312,  as  amended 
by  Laws,  1896,  no.  31,  and, Laws,  1906,  no.  62. 
Wages  for  labor  performed  after  the  service  of  trus- 
tee process  are  exempt.  Wages  of  a  minor  are  not 
liable  for  debts  of  parent  nor  of  a  married  woman 
for  debts  of  husband.  For  non-residents  exemp- 
tion law  of  state  of  residence  controls. 

Virginia.  Const.  1902,  art.  14,  sees.  190-94.  Gen- 
eral provision  for  exemptions. 

Code,  1904,  sec.  3652.  Wages  not  exceeding  $50 
per  month  owing  to  a  laboring  man  being  a  house- 
holder are  exempt  from  distress,  levy,  or  garnish- 
ment. 

This  exemption  cannot  be  waived.  Crump  v.  Com.  1882, 
75  Va.  922. 

The  term  "laboring  man"  includes  all  householders  who 
receive  wages  for  their  services.  Mahoney  v.  James,  1897, 
94  Va.  178. 

sec.  3652a.  Sending  claim  for  debt  out  of  state 
in  order  to  evade  exemption  laws  is  unlawful. 
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sec.  3652c.  Wages  of  minors  are  not  liable  for 
debts  of  parents. 

sec.  3656.  An  injunction  may  be  awarded  to  pre- 
vent garnishment  of  exempt  wages. 

Washington.  Const.  1889,  art.  19.  Provides  that 
the  legislature  shall  enact  exemption  laws  in  favor 
of  all  heads  of  families. 

Code,  1901,  sec.  565.  Current  wages  for  personal 
services  amounting  to  $100  are  exempt  for  any  per- 
son having  a  family  to  support,  if  garnishment  is  for 
debt  for  actual  necessaries  no  exemption  in  excess 
of  $10  per  week  for  four  Qonsecutive  weeks  is  al- 
lowed. 

West  Virginia.  Const.  1872,  art.  6,  sec.  48.  Gen- 
eral provision  for  exemptions. 

Code,  1899,  c.  41,  sec.  29a.  Assigning  claims  for 
collection  outside  of  state  in  order  to  evade  exemp- 
tion laws  is  unlawful. 

c.  66,  sec.  12.  Earnings  of  a  married  woman  are 
not  subject  to  garnishment  for  husband's  debt  but 
are  liable  for  her  own  debts. 

Wisconsin.  Const,  art.  1,  sec.  17.  The  privilege 
of  the  debtor  to  enjoy  the  necessary  comforts  of 
life  shall  be  recognized  by  wholesome  laws,  ex- 
empting a  reasonable  amount  of  property  from 
seizure  or  sale  for  the  payment  of  any  debt  or 
liability  hereafter  contracted. 

Rev.  St.  1898,  sec.  2982.  Three  months'  earnings 
not  to  exceed  the  amount  of  $60  for  each  month  or 
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$180  in  all.  are  exempt  for  any  person  having  a  J 
family  dependent  for  support.  Earnings  of  mil 
children  are  included.  The  garnishee  shall  recover  J 
costs  when  the  debt  or  property  sought  to  be  ■ 
reached  is  exempt  from  execution  against  the  prin-  J 
cipal  debtor  at  the  time  of  serving  the  process  on  t 
the  garnishee. 

In   garnishment   procfeiiinga   the   burden   is   on   plaintiff   \ 
to  prove  the  aliegalion  of  the  garnishmcDt  afflilavlt  tha.t 
the  Indebteclneas    is  not   exempt.     ICastlund    v.  Armstrong, 
1903.  117  Wla.  394. 

sec.  37a3-3723b    as  amended  by   Laws.  1901,    c 
280.     Garnishee  may  plead  exemption  but  is  in  no 
manner  to  be  held  liable   to  defendant  or  to  any   I 
other  person  for  failure  to  set  up  such  exemption. 

sec.  4438f.  Any  person,  with  the  intent  of  de- 
priving any  bona  fide  resident  of  the  state  of  ex- 
emption rights,  assigning  any  claim  for  the  purpose 
of  having  the  same  collected  out  of  the  earnings  of 
a  debtor  or  of  his  minor  children  in  the  courts  of 
another  state  when  the  parties  are  all  within  the 
jurisdiction  of  the  courts  of  the  state  is  punishable 
by  fine  of  not  less  than  $10  nor  more  than  $50  for 
each  offense. 

Laws,  1905,  c.  148.  Assignment  of  wages  exempt  \ 
from  garnishment  by  married  man  is  invalid  unlessi  J 
signed  by  wife.  Such  assignment  not  valid  for  more  ] 
than  two  months. 

c.  226.     The  earnings  of  a  minor  are  not  liable  for  ] 
the  debts  of  a  parent  who  by  reason  of  abandon- 
ment, drunkenness,  or  profligacy  neglects  to  provide  ] 
for  the  support  or  education  of  such  minor. 
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Wyoming.  Rev.  St.  1899,  sees.  2616-19.  Any 
person  making  an  assignment  of  debts  in  order  to 
evade  exemption  laws  is  liable  to  the  party  injured 
for  the  amount  so  transferred,  with  all  costs  and 
expenses  and  a  reasonable  attorney's  fee  and  is 
further  liable  by  prosecution  for  a  fine  not  exceed- 
ing $100  and  costs. 

sec.  3951,  as  amended  by  Acts,  1903,  c.  31.  One- 
half  the  earnings  for  personal  services  rendered 
within  sixty  days  preceding  the  levy  are  exempt 
when  shown  by  debtor's  affidavit  or  otherwise  that 
such  earnings  are  necessary  for  support  of  his  family 
residing  within  the  state. 
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CONSTRUCTION 


Exemption  siatutes  by  an  aSniost  univLTsal  rule 
have  been  liberally  construed.  However,  exceptions 
to  the  general  rule  of  interpretation  arc  found  es- 
pecially in  the  earlier  decisions,' 

Tile  gL-neral  attitude  of  the  courts  is  shown  in 
the  following  decisions:' 

Massachusetts.  "The  [exemption]  statute  is  hu- 
mane and  beneficial  in  its  purpose  and  operation  and 
fairly  entitled  to  as  liberal  a  construction  as  can  be 
given  it  consistently  with  its  true  and  just'  interpre- 
tation."    Pond  V.  Kimball,  18S9,  101  Mass.  105. 

IVisconsin.  "This  court  has  uniformly  held  that  the 
exemption  laws  must  have  a  liberal  construction  so 
as  to  secure  their  full  benefit  to  the  debtor."  Be- 
low V.  Robbins,  1890,  76  Wis.  600. 


'  For  BD  example  of  slrict  conetrucllon   see  Rue  v.   Alter,   1847, 
B   r>en.    (N.  Y.)    119. 

Fogg.  1871.   HI   111.  440;  IhitchlnnoH   v.   WbKnioro,   1882,   00  MIcb. 
'^Se  :  Bustad  T.  BiBbor.  1000,  SO  MluD.  4DT. 
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Iowa.  "Exemption  statutes  are  the  product  of  an 
enlightened  public  policy  which  seeks  to  afford  some 
measure  of  protection  to  the  family  of  an  unfortu- 
nate debtor  as  well  as  to  the  debtor  himself  and  in- 
cidentally to  the  public  and  are  always  to  be  liber- 
ally construed  to  effect  their  intent  and  purpose." 
Cook  V.  Allee,  1903,  119  la.  226. 
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Increase  in  municipal  plants 

The  electric  lighting  business  began  in  the 
United  States  about  1880;  in  Wisconsin,  in  1884. 
Since  that  time  there  has  been  a  great  increase  in 
both  the  number  and  size  of  electric  light  plants. 
The  following  table  shows  the  development  of  botiv 
private  and  municipal  plants  since  1881: 


Year 

Municipal 

PriTBto 

Total  no. 

Tar  cam  of 

nmnicipal 

i:i::::;:r"- 

flOTlO 

151 

i!r>i4 
'mi 

Ifl7 

i 

s 

BBS 

Iiss-;;:;;ii 

22,.-. 
24.3 

iFlKuraa  fpr  IWJI  lo  1302  from 
wntral  electric  li«li',  and  pownr  i 
'Pl«urea  for  1M»  and  IDOii  fram  I 


From  this  table  it  will  be  observed  that  the  total 
number  of  electric  light  plants  has  grown  from  8 
in   1881  to  -1384  in  March,  1906;  of  plants  owned 
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by  companies,  partnerships  and  individuals,  there 
were  7  in  1881  and  3234  in  1906 ;  of  plants  owned 
by  cities,  villages  or  other  municipal  corporations, 
there  was  1  in  1881  and  1050  in  1906.  The  num- 
ber of  municipal  plants  in  1885  was  nearly  10  per 
cent  of  the  total  number ;  in  1895,  18j!4  per  cent ;  in 
September,  1905,  somewhat  more  than  24  per  cent; 
a  proportion  slightly  increased  for  March,  1906. 

Carroll  D.  Wright  reports  the  figures  for  1899 
as  460  municipal  and  2,572  private  plants;  total, 
3032.  The  Census  bureau  report  for  1902  gives 
815  municipal  plants  and  2805  private;  total,  3,620. 

The  municipal  year  book,  1902,  gives  for  cities 
of  over  3,000  population,  a  total  of  1,471  electric 
light  plants,  of  which  278  were  municipal.  The 
Central  station  list,  1905,  gives  engineering  and 
commercial  data  for  984  towns  in  which  988  muni- 
cipally owned  electric  light  plants  exist;  2,932 
towns  in  which  3076  plants  were  owned  by  private 
concerns ;  a  total  of  4,064  electric  light  plants  in  the 
United  States  in  September,  1905.  Six  months 
later,  March,  1906,  there  were  62  more  municipal 
plants  and  158  more  private  plants.  This  does  not 
include  companies  furnishing  power  only,  or  mill 
plants  lighting  a  local  mill  or  factory.  In  the  above 
municipal  list  are  included  five  plants  owned  by 
colleges  or  universities  and  supplying  light  to  out- 
side consumers;  and  a  few  plants  owned  by  cities 
and  leased  to  private  companies  for  operation. 

The  number  of  electric  light  plants  by  states  is 
as  follows: 
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It  is  difficult  to  keep  any  list  of  municipal  plants 
up  to  date,  because  new  plants  are  added  so  rapidly. 
During  the  months  from  June  to  December,  1905, 
in  the  pages  of  the  Municipal  journal  and  engineer 
and  in  Municipal  engineering  were  given  the  names 
of  over  forty  cities  which  had  just  installed  or 
voted  to  install  municipal  electric  light  plants; 
while  in  as  many  more,  the  clerk,  or  mayor,  or  a 
committee  of  the  council  was  investigating  the  sub- 
ject. 

Consolidation 

Simultaneously  with  the  increase  in  the  number 
of  electric  plants,  has  come  a  consolidation  of 
plants,  the  absorption  of  several  small  companies 
into  one  large  coticern,  and  the  lighting  of  many 
small  towns  from  one  large  central  plant,  a  matter 
of  common  observation-.  At  the  same  time,  there 
is  shown  a  tendency  to  combine  electric,  with  gas 
and  water  works.  The  Census  bulletin  for  1902  re- 
ports 1,465  central  stations  out  of  3,620,  40  per 
cent,  which  were  run  in  connection  with  water 
works,  gas  plants,  ice  manufactories,  etc. 

Changes  from  municipal  to  private  ownership 

Between  1881  and  1902,  13  plants  had  changed 
from  municipal  to  private  ownership.^  The  fol- 
lowing electric  light  stations  began  operations  as 
municipal  plants,  but  have  since  passed  into  private 
ownership : 


'T^.    8.     Census    office.     Special    report    on    eentrnl    electric    light 
and  power  stations,  1902,  p.  8. 
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City 

Ponnla- 
lion 

Name  of  company 

Alabama 

I.IST 

Indiana 

Boarbon 

IlS&,.L„h...dP„., 

pSwa '."!::.": 

'wu 

Elaotric  Li|.hl  Plant  aod  Water 

WaddlDStOD      Electric      LiRbt 

Peoples  Bas  and  ElBclric  LigLt 

tihLghtoD  Eloetric  Liiihl  aud 

Power  station. 
HoLoySrove  Light  and  Power 

Hoekod'ay  Brothers. 

Bneoa  V.sla  Light  nod  Power 

Brown  Elaotric  Co. 

City     of     Vanconver     Electrio 

CliVfius  iS^clrlo'  Llebt  Plant. 

NesTork 

Ohio 

XanlH 

s.flw 

PHDDSVltanlB., 

TB»»a.   

Virginia 

Lehlgbton  ■ 
Hunay  Qrors 

Itaaca 

Eoana  VlsM, 

2.wi 

WathisgtoD  . 

Wythoville.. 

Chehall.i.... 

i.-ii 

Changes  from  private  to  municipal  ownership 

Of  Ihe  815  muiiicii»al  plants  in  l'J02,  645  were 
started  as  miinicipat  plants,  and  170  had  been 
<;hanged  from  private  to  public  ownership.  The 
municipal  plants  in  the  following  cities  and  towns 
began  operations  tinder  the  ownership  of  indi- 
viduals, firms  or  corporations: 
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Puj-WfH 

Nll'mohmoBd::'::- ■:::;::: 

IS 

TmBivsn. 

3,7S1 

In  small  cities 

The  great  majorily  of  all  the  electric  light  plants. 
pn\ati.-  as  well  as  municipal,  are  located  in  small 
cities. 

Of  a  total  of  3.6ao  plants  in  1903,  2,714  were  in 
cities  of  less  than  5,000  population ;  of  the  2845  pri- 
vate plants,  2,043  or  72  per  cent;  and  of  the  815 
municipal  plants,  671  or  82  per  cent  were  in  cities 
of  less  than  5,000.  In  1899,  in  places  of  less  than 
1,000  population,  there  were  located  9  per  cent  of 
the  8573  private  plants  and  9  per  cent  of  the  560 
municipal  plants.  In  1906,  this  number  had  in- 
creased to  about  15J4  per  cent  for  municipal  plants. 
and  more  than  19  per  cent  for  private  plants,  as 
shown  by  the  following  table,  compiled  from  the 
Central  station  list  for  March,  190G: 
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PBIVATB  AWO  MOVICIPAL  PLANTS  IN  SMALL  AND  LARGE  CITIBS  (table  5) 


Municipal 
plants 

Per  cent. 

Private 
plants 

Per  cent. 

Tillages  of    less    than    1,000 
popolatioD .           

160 

806 
73 

15.4 

77.6 
7.0 

100 

592 

2,160 
328 

19.3 

Towns  of  1. 000-10,000  popula- 
tion...          

Cities  of  orer  10,000  population 

701 
10  6 

Total  number  of  places.. 

1,041 

3,080» 

100 

*Some  cities  have  two  or  more  private  plants,  making  the  total 
number  of  private  plants  3,284,  while  the  total  number  of  cities 
and  Tillages  having  private  plants  Is  3.080. 

It  is  evident  from  these  figures,  that  the  towns  of 
less  than  1,000  inhabitants  have  a  little  larger  pro- 
portion of  private  plants.  But  the  strength  of  the 
municipal  ownership  movement  is  in  the  cities  of 
from  1,000  to  10,000  population,  77.6  per  cent  of  all 
places  having  municipal  plants  being  included  in 
these  limits.  Seven  per  cent  of  all  the  places  hav- 
ing municipal  plants  were  of  more  than  10,000 
population,  against  10  per  cent  for  private  plants. 
In  seventy  cities  there  were  in  1905,  both  a  muni- 
cipal and  one  or  more  private  plants. 

In  cities  over  10,000 

The  following  table  gives  the  list  of  cities  of  over 
10,000  population,  which  have  municipal  electric 
light  plants  (1906) : 


MUNICIPAL  EajECTRIC  LIGHTDfG 


15 


Cnn«  OF  OYBR  10,000  POPULATION    COMTAINIMO    MONICIPAL    KLBCTSIC 

LIGHT  PLAMTS— BT  STATES— continaed 


PeQDt}lviiQia . 

Sooth  Dakota 
Tennessee  .  ... 

Texas 

Vermont 

Virginia 

Washington  . . 

West  Virginia 


Allegheny  

Cbamberabarg 

Bastoo 

Meadville  ... 
Norristown  .   .. 
Sionx  PaJls.... 

Nashville 

Jaolcson  . .   . . . . 

Austin 

Fort  Worth... 

Galveston 

Sherman 

Burlington 

Alexandria  .... 

Danville 

Seattle 

Taooma  

Wheeling    


Pop.  1900 
190,000 
10,000 
25,200 
10,200 
22,200 
10,260 
80,865 
14,500 
22,250 
27,700 
37,800 
10,240 
18,640 
14,500 
16,2500 
80,670 
37,700 
38,880 


Total,  73  plants.    (Poonlation  given  in  round  numbdrs,  from  the  census 
figures  for  1900) 

The  following  states  contain  no  cities  of  over  10,000  pop- 
ulation having  municipal  electric  light  plants.  Alabama, 
Arizona,  Ck>lorado,  Delaware,  Georgia,  Idaho,  Indian  Terri- 
tory, Louisiana,  Minnesota,  Mississippi,  Montana,  Nevada, 
New  Hampshire,  New  Jersey,  New  Mexico,  North  Carolina, 
North  Dakota,  Oklahoma,  Oregon,  Rhode  Island,  South 
Carolina,  Utah,  Wisconsin  and  Wyoming. 


Street  and  commercial  lighting 

City  plants  are  furnishing  commercial  as  well  as 
street  lighting.  From  the  following  table  it  is  seen 
that  one-half  of  the  municipal  stations  in  1902  fur- 
nished commercial  arc  lighting  while  more  than 
seven-eighths  furnished  commercial  incandescent 
lighting;  four-sevenths  of  the  private  plants  fur- 
nished commercial  arc  lighting  and  practically  all 
(fifty-five-fifty-sixths)  furnished  commercial  incan- 
descent lighting.       In   1902  all  but  77  of  the  815 
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municipal  plants  sold  current  to 

private  consumers- 

(The   total  number  of  private 

stations  was  2805, 

and  of  municipal  stations  815) : 

CHAKirrlB  OF  BBSTICB  tlVti 

(tablfl  T,' 

PrlTHle 
-UliODt 
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Toiai. 

PDbiio««™.i..to.)...': 
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m 

IS 
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2,752 

s 

i,S! 

Motor  i)Owei—(UtiooBri 

ElBclricRy 

m 

AUolherierrire 

153 

• 

'•' 

I  '  C  a.  Csaans  office.    Report  oi 


ral  electric  llRbt  aad  power  9 1 


Investment,  income  and  prices 

Investment.  The  amount  invested  in  private 
plants  has  been  and  is  much  greater  than  that  in 
muncipaj  plants.  The  figures  given  for  1899  by 
Carroll  D.  Wright  were  in  round  numbers,  $265,- 
188,000  invested  in  private  electric  light  plants,  com- 
pared with  $12,902,000  in  municipal  plants;  the 
value  of  the  electricity  sold,  was,  for  private 
plants,  $56,490,000  and  for  municipal  plants, 
$3,531,000,  That  is,  the  investment  in  municipal 
plants  in  1899  was  about  one-twentieth  of  the 
investment  in  private  plants,  while  the  product  was 
a  little  less  than  one-seventeenth.  In  1902,  the  Cen- 
sus bureau  reported  an  investment  {cost  of  con- 
struction and  equipment)  of  $483,700,000  in  round 
numbers    for   private    plants,    and    $22,000,000    for 
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municipal  plants ;  with  a  gross  income  of  $78,700,- 
000  for  private  and  $6,965,000  for  municipal  plants. 
That  is,  in  1902  the  amount  invested  in  municipal 
plants  was  still  about  one-twentieth  while  the 
value  of  the  product  was  about  one-eleventh. 

INCOMB  (ROUND  NUMBBBS)  1902  (table  8)  * 


From  arc  iightloff 

From  iQcandescent 

From  all  other  electric  service 
From  all  other  soorces 


Private 
stations 


122,091.000 

41,356,000 

13,900.000 

1,585.000 


Manicipal 
stations 


13,389,000 

3,360,000 

88,000 

128,000 


lU.  S.  Census  office.   Special  report  on  central  electric  light  and; power 
stations,  1902,  p.  110. 

Private  stations  receive  more  from  incandescent 
than  from  arc  lighting;  municipal  stations  from 
each  about  the  same.  "All  other  electric  service" 
is  current  for  the  operation  of  stationary  and  rail- 
way motors. 

The  next  table  is  a  comparison  of  the  public  or 
street  lighting  with  the  commercial  (store  or 
house)   lighting: 
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»tl  M 

WW 

il.M 

15  8S 

'[;  !^.  Crniios  nfflce.  8peciil  report  un  cpQlrsl  ali'CtHa  light  bdcI  pawsr  , 
■IitiouB,  1W2,  p.  W.  ' 

■Valiit-eiumitad  aflonrdinic  to  preTalUni  raler. 

A  careful  perusal  o(  tliese  figures  discloses  the 
fact  ihat  private  stations  furnish  a  few  more  com-  \ 
iiicrcial  arcs  than  public  (street)  arcs;  while  mi 
cipal  stations  furnish  eight  times  as  many  pubUe  J 
arcs  as  commercial  arcs.  Incandescent  lighting,  , 
both  by  private  and  by  municipal  plants,  is  over-  ( 
whelniingly  commercial;  but  private  stations  fur- J 
nish  one-forty  third  as  many  street  in  can  descents  J 
as  store  and  house  incandescents,  while  municipal  I 
plants  furnish  one-eighteenth. 

Street  arcs  pay  private  as  well  as  municipal  I 
plants  much  more  per  arc  than  commercial  arcs;l 
llie  same  is  true  of  incandescent  service. 


k 
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FOREIGN  COUNTRIES 


Canada 

There  are  80  municipal  electric  light  plants  in 
Canada.*  They  are  located  in  the  provinces  as  fol- 
lows : 

British  Colombia 6 

Manitoba. 1 

New  Brantwiok 5 

N.  W.  Territories    .  5 

NoTaSootta 6 

Oatario 50 

Priaee  Edward  Island 2 

Qoebec 5 

Total  ia  Canada 80 

'Central  station  list,  Mar.  1906. 


Most  of  the  cities  have  a  population  of  less  than 
10,000  except  St.  Thomas,  Guelph,  Glace  Bay  and 
Kingston. 

England 

In  England,  about  two  thirds  of  the  electric  light 
plants  are  owned  by  municipalities.  The  fol- 
lowing table  shows  at  a  glance  the  comparative 
situation  of  water,  gas  and  electric  plants.  The 
figures  are  in  most  cases  for  1903 ;  Scotland  and  Ire- 
land are  not  included : 
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PCBLl 

PtJMTt 

Pbivatb  Plasts 

A. 

Cp'ltHl 

PUnt* 

SI. 

"1 

WW.BU.OOU 

iioioeilooo 

El 
174 

i.om' 

IsisMioOO 

Bwtriii«:. ;:::;;;;;;;■::: 

street  rallwiM 

1. 771 

'  V.  B.  Labor  bureau.    Bulletin,  Jau.  IMM.  p.  i. 

There  are  481  municipal  electric  plants  and  297 
private  electric  plants  in  the  whole  United  King- 
dom.^ Liverpool,  Leeds,  Sheffield,  Birmingham, 
Southampton  and  Glasgow  are  some  of  the  larger 
cities  in  the  list.  Municipal  ownership  has  found 
much  favor  with  the  citizens  of  England,  Scotland 
and  Ireland. 


iklpal  yearbook  of  (bt  Unll^  KlDgdoiD,  ISOQ,  p.  429. 
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WISCONSIN 


In  Wisconsin,  municipal  electric  lighting  began 
in  1889,  at  which  time  there  were  30  private  plants. 
Since  then  the  growth  has  been  as  follows : 

OBOWTH  OF  MUNICIPAL  BLBOTSIC  LIGHT  PLANTS  IN  WISCONdIN  (table  U>' 


Year 

No.  of  new 
muoioipal 
plants 

Total 

municipal 

plants 

ToUl 
private 
plants 

1889 

1 
1 
2 
2 
2 
1 

3 
4 
3 
4 
4 
4 

6 

1 
2 

4 

6 

8 

9 

12 

14 

17 

21 

24 

28 

30 

1890 

34 

1892 

1893 

47 
52 

1894 

1895 

69 

1897 

88 

1898    

102 

1899 

108 

J900 

1901 

1902 

112 
115 
124 

1903 

1904 

1905,  Sept.* 

1906,  Mar.a 

40 
46 

115 
123 

*  C  S.  Census  oflice.    Special  report  on  central  oloctric  liffht  and  i>ower 
stations,  1902.  p.  106. 

*  Central  station  list,  Sept.  1905  and  Mar.  1906. 

There  are  in  Wisconsin  (March,  1906)  123  pri- 
vate and  46  municipal  electric  light  plants;  38  of 
the  123  private  plants  and  13  of  the  46  municipal 
plants  are  in  places  of  less  than  one  thousand  popu- 
lation. 

Cities  and  villages  having  municipal  plants 

The  cities  and  villages  in  Wisconsin  that  have 
municipal  electric  light  plants  are  as  follows: 
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Tn  tfic'Tiglit  of  the  rcctnt  aviation  in  New  York 
;  pwr  trtist  company  resents,  anil  of  Ihr  doubts  ex- 
fiprcased  as  lo  the  ini^uung  of  tin.-  Wisconsm  trust  wni- 
^'\May  law,  this  bulletin  cotitaiiiing  a  sunimary  qt  dll 
'  :>  Ihe  laws  relatiQg;  to  trust  company  reserves  will  be 
..  I    ,.., — ^.iyj,  j„(j  useful  tD:  budincss  mrnandlCg'- 
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KINDS  OF    DEPOSITS 


The  changes  in  our  law  with  respect  to  trust  com- 
pany reserves  reflect  the  changes  which  have  come 
about  in  the  character  of  trust  company  deposits.  As 
the  scope  of  the  trust  company  has  broadened  from 
a  strictly  fiduciary  business  until  it  has  come  to  in- 
clude a  varietv  of  activities  similar  to  those  carried  on 
by  commercial  banks,  its  deposits  have  likewise 
changed  in  character. 

Deposits  against  which  reserves  are  recjuired  may 
be  grouped  according  to  their  general  nature  under: 

1.  fiduciary  deposits,  or  deposits  held  in  trust:  and 

2.  general  banking  deposits. 

FIDUCIARY    DKPOSITS 

The  "old  line"  trust  company  exists  for  the  purjMsc 
of  caring  for  the  trustee  business.  The  deposits 
which  it  receives  are  usually  not  subject  to  check  an.i 
it  generally  requires  prior  notice  for  the  withdrawal 
of  funds.  Many  states  require  trust  companies  to  de- 
posit securities  with  state  officials  as  a  guarantee  for 
the  proper  execution  of  trusts:  such  gtiu'ral  (lej)ns't 
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being  accepted  in  lieu  ef  special  bond  or  security  in 

the  case  of  each  tnisl. 

Foi-  typical  laws  regulrioB  such  d«pcmltB  coiopare:  til. 
Rev.  St.  1905.  c  32,  sec.  134-6;  Hlcb.  Comp.  Laws,  1897,  sec 
6157;  Tex.  Civ.  St.  1897.  art.  642;  Wis.  Rev.  St  1S98,  sec. 

I791e, 

Certain  states  also  provide  that  trust  funds  and 
accounts  must  be  kept  separate  from  all  other  funds 
and  accounts  of  trust  companies. 

1  typical  provi- 


The  reserves  required  of  trust  companies  against 
their  general  banking  deposits  freqncntlv  vary  with 
the  form  of  the  Tability.  Certain  statis  require  a 
given  percentage  of  reserve  against  all  deposits  with- 
out reference  to  their  form.  Others  require  a  re- 
serve only  against  certain  prescribed  labilities. 

Demand  deposits 

A  majoritv  of  the  states'  which  require  reserves 
provide  that  the  reserve  is  to  he  held  against  demand 
deposits. 

Among  the  stales  which  require  reserves  of  demand  de- 
posltfl  only  are:     Ala.,  Id..  La.,  Mo.,  N.  J..  Tex.  and  W.  Va. 

Other  stales  require  a  reserve  of  riepOBlts  payable  on  de- 
mand or  within  ten  days.     See:  Me.,  Mass,  and  Ohio. 


s  In  alphabetic  order  uDder  Hfgiilatioti*. 
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Deposits  subject  to  check.  In  certain  states  trust 
companies  are  not  permitted  to  open  or  carry  current 
accounts  against  which  checks  may  be  drawn. 

An  opinion  of  the  Attorney  General  of  Wisconsin  given  in 
1905,  holds  that  funds  received  by  trust  companies  are  not 
subject  to  check. 

The  Attorney  Greneral  of  Iowa  has  recently  given  a  sim- 
ilar opinion. 

Demand  certificates.  In  1900  the  United  States 
Circuit  Court  held  that,  in  the  absence  of  statutory 
provisions  on  the  subject,  a  trust  company  author- 
ized to  receive  money  on  deposit  has  lawful  author- 
ity to  issue  certificates  of  deposit  in  the  usual  form. 
Bank  of  Saginaw  v.  W.  Pa.  T.  etc.  Co.     105  Fed.  491. 

Time  deposits 

In  some  states^  a  reserve  of  time  deposits  is  also 
required. 

Time  certificates.  Certa'n  states  specifically  in- 
clude time  certificates  among  the  liabilities  against 
wh'ch  a  reserve  is  required. 

For  a  typical  case  see  Cal. 

Saz'in<^s  deposits.  The  percentage  required  against 
savings  deposits  is  frequently  less  than  that  against 
deposits  payable  on  demand  or  against  total  deposits. 

See  the  laws  of  Utah  which  require  from  15  per  cent  to 
20  per  cent  reserve  of  demand  deposits*  as  compared  with  a 
10  per  cent  reserve  for  savings. 

See  also  the  laws  of  Kansas  which  require  a  reserve  of 
only  10  per  cent  of  time  deposits  as  compared  with  25  per 
cent  of  deposits  subject  to  check;   and  the  provisions  of 
South  Dakotai   requiring  10  per  cent  of  time  as  against 
25  per  cent  of  demand  deposits. 
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^Sgi^SBt^c  deposits 

Quite  a  number  of  states'  require  a  given  percent- 
age of  reserve  against  all  deposits  of  trust  contpanies. 

,t  Bee:     Conn.,  Qa.,  N.  M., 

Katio  of  reserves  to  deposits 

Kccent  legislation  shows  a  tendency  to  require  re- 
serves of  trust  companies  but  the  ratio  of  reserve  re- 
quired frequently  varies  with  the  kind  of  depositi:  in 
certain  states  the  reserve  is  based  upon  total  depcoits, 
in  others  u  distinction  is  drawn  between  th.;  reserve  • 
reqiiircil  for  time  deposits  and  those  payable  on  de- 
mand, in  still  others  reserves  are  required  of  demand 
deposits  only. 

WHAT   CONSTlTUTIiS   BANKIXC 

The  laws  of  the  several  states  show  an  evident  at- 
tempt to  vary  the  amount  of  reserve  according  to  the 
powers  which  trust  companies  are  permitted  to  exer- 
cise. 

In  states  where  they  are  hmited  to  strictly  fiduciary 
activities  there  is  usually  less  ccMicern  regarding  a  re- 
serve than  in  those  states  in  which  they  are  also  per- 
mitted to  exercise  functions  usually  performed  by 
banks. 

Much  division  of  opinion  exists  not  only  as  to 
whether  trust  companies  are  entitled  to  Ho  a  hanking 
business,  but  also  as  to  what  really  constitutes  bank- 
ing.    The  statutes  on  this  point  vary  greatly  in  the 
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different  states,  and  the  court  decisions  present  con- 
flicting conclusions.^ 


'See  State  y.  Lincoln  T.  Co.,  1898,  144  Mo.,  662;  Binghampton 
T.  Co.  y.  Clark,  1898,  32  N.  Y.,  App.  Diy.,  151 ;  Venner  y.  F*nnen' 
L.  &  T.  Co.,  1900,  64  N.  Y.,  App.  Dly.,  271;  and  Bank  of  BmH- 
naw  T.  W.  Pa.  T.  etc.  Co.,  1000,  106  Fed.,  491. 

Also  Bee  8  Am.  &  Bng.  Bnc.  of  Law  (2d  ed.),  780-01 ;  6  Cye.  of 
Law  &  Proc.  431-2 ;  and  Am.  Dig.  1905B,  col.  471. 
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I 


The  wide  range  of  activ.tii-s  vvliicli  trust  companies 
undertake  in  the  United  States  lias  made  the  question 
of  reserves  for  their  funds  of  greater  significance  in 
this  countrj  than  in  any  otiier  part  of  l!ie  warkl. 

Foreign  countries 

In  England  strictly  fiduciary  business  is  still  largeh 
entrusted  to  individuals,  and  that  which  is  done  by 
Banks  is  incidental  to  their  general  business.  A  few 
of  the  largest  American  trust  companies  have  estab- 
lished branches  in  London  and  in  some  other  foreign 
cities,  but  reports  from  tliese  branches  show  that  their 
operations  arc  bmiited  mainly  to  the  issue  of  letters  of 
credit  and  to  the  purchase  and  sale  of  excJiange  and 
of  securities  designed  for  investment. 

In  GeiTnany^  and  Austria  the  so  called  mortgage 
banks  undertake  some  classes  of  work  commonly  done 
by  trust  companies  in  the  United  States,  but  their  fidu- 
ciary activities  are  limited.     Within  recent  years  cor- 


*  For  geDersl  laws  ipplylDg  to  trnit  eompanlw  see  Bflrgerl.     0«- 

Mtz  Biirb.  sec.   11S9;  also  tbe  Laws  of  July  13.  anil  of  I>«c.  4, 

isa9. 
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porations  exercising  the  usual  trust  company  func- 
tions liave  sprung  up  in  Germany,  and  certain  Amer- 
ican companies  have  established  branches  which  do  an 
active  trust  company  business. 

Anions:  the  institutions  in  France  somewhat  anala- 
gous  to  our  trust  companies  may  1k'  inckideJ  the  So- 
ciete  Gcnerale,  the  Credit  Lyonnais,  and  especially  the 
Credit  Foncier. 

In  Xew  Zealand*  there  has  been  a  significant  devcl- 
oj)ment  in  the  establisliment  of  the  Public  Trust  Of- 
fice, which  was  made  a  department  of  the  government 
in  1872.  Good  faith  in  its  administration  is  guaran- 
teed by  statute  and  the  colony  is  pledged  to  maintain 
the  integrity  of  funds  placed  within   its  care."' 

These  illustrations  of  the  business  of  trust  com- 
panies in  for<.ign  countr  es  indicate  that  their  most 
conspicuous  function,  apart  from  strictly  fiduciary  ac- 
t'vities,  is  to  handle  interest  bearing  accounts,  time 
certificates  of  deposit,  debentures,  and  other  long  time 
funds  of  the  community.  Regulations  with  reference 
to  their  funds  do  not,  therefore,  have  as  great  s'gnifi- 
cance  as  if  they  performed  the  variety  of  functions 
undertaken  by  trust  companies  in  the  United  States. 

United  States 

Alabama.  iLaws,  1903,  no.  522,  sees.  5,  17.  Re- 
quires a  reserve  of  15%  of  demand  deposits,     ?     of 


*  See  the  Public  Trust  Office  Consolidatloii  Act,  New  Zealand, 
Statutes.  1804,  Act.  No.  50:  also  the  amendments  of  1895.  Act, 
No.  CI,  and  of  1901,  Act,  No.  55. 

*  For  a  typical  regulation  relating  to  Public  Trustees  in  Aus- 
tralin.  see  South  Australia,  Acts,   1904,  No.  854. 
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which   may   consist   of  balances   due   by    banks   and, 
bankers. 

.hinitua.     Xu  jjrovisians  rt-quiring  a  nserve. 

Arkansas.     Xo  provisions  ret|uiriiig  a  reserve. 

Califorina.  i.aws,  1905,  c.  .296,  sec.  24.  If  a  irust 
company  docs  a  banking  business,  the  general  bank- 
ing laws  apply.  Requires  a.  cash  reser\-e  of  at  least 
20%  cif  its  demand  or  immediate  liabilities  and  time 
cerdficates  of  deposit  in  all  places  having  a  populafon 
of  200,oocj  and  over;  elsewhere  thi'  reserve  required 
inusi  be  15%.  One-half  of  such  cash  reserve  mav 
consist  of  inone\  on  dcpi.isit.  siibjcL-l  tu  call,  willi  any 
solvent  bank  or  trust  company.  Casli  includes  specie, 
national  bank  notes,  legal  tender  notes,  and  all  the 
paper  obligations  of  the  United  States  circulating  as 
money,  and  exchanges  for  clearing  house  associat'ons. 

Coiorado.     No  provisions  requiring  a   reserve." 

Coiiiicclicnt.  Gen.  St.  1902,  sec.  3400.  Requires 
a  reserve  fund  of  15%  of  its  aggregate  deposits.  Of 
this  reserve,  not  less  than  'j  is  to  consist  of  gold 
and  silver  coin,  the  demand  obligations  of  the  United 
States  or  national  bank  currency,  and  is  to  be  held  by 


'See  Ann.  8t    Bar.  Supp.  1896,  vol.  8,  aec  644,  proviainf  tliat 

troBt  comptniM  ma.;  not  tranisct  ■  bulking  bniineo,  but  tbe  Iket 
Ihat  rh«y  are  permitted  to  receive  demaod  depoalte  and  to  dli' 
eount  paper  Indicates  that  tbe  line  between  tbat  wbleb  la,  bbA 
that  which  la  not,  strlctl;  banking  bualnesa  has  not  t>eeD  closalj 


idjB 
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such  bank  or  trust  company  in  its  banking  office. 
The  remainder  may  consist  of  balances,  subject  to  de- 
mand draft  with  approved  reserve  agents,  and  of 
railroad  bijnds  which  are  legal  investments  for  saving 
banks  of  the  state.  The  railroad  bonds  are  at  no  time 
to  exceed  at  par  value  j  of  the  total  reserve. 

DelaiiHirc.     X'o  provisions  requiring  a  reserve. 

District  of  Columbia.'  No  provisions  requiring  a 
reserve. 

Florida.     No  provisions  requiring  a  reserve. 

Gcori^ia.  Code,  1895,  sec.  1941,  Supp.  1901,  sec. 
6462.  Trust  companies  doing  a  banking  business  are 
required  to  keep  a  cash  reserve  equal  to  at  least  25% 
of  aggregate  deposits. 

Hawaii.     No  provisions  requiring  a  reserve. 

Idaho.  Laws,  1905,  p.  175.  Requires  a  reserve  in 
available  funds  of  not  less  than  15%  of  demand  liabili- 
ties but  ^^  of  sudi  sum  may  consist  of  balances  due 
from  solvent  banks. 

Illinois.  Rev.  St.  1905,  c.  32,  sees.  129-47.  There 
is  no  provision  requiring  a  reserve,  but  it  is  the  prac- 
tice of  the  State  Auditor  to  require  state  banks,  locat- 
ed in  Chicago,  exercising    trust    company    powers  to 


^  Trust  companies  are  organised  under  Act  of  Cong.  Oct  1,  1800. 
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carry  a  cash  reserve  of  not  less  than  25%  of  tli^ir 
commercial  deposits.  A  less  reserve  is  requ  red  of 
contract  or  savings  dtposits.  Institutions  elsewhere 
are  required  to  maintain  a  reserve  of  15%  of  com- 
mercial deposits. 

Indiana.     No  provisions  requiring  a  reserve. 

Iowa.  Code,  1897,  sees.  1867,  1889  as  amended 
by  Laws,  1904,  c.  65.  Provides  tliat  trust  companies 
organized  under  the  banking  taws  may  receive  t  me 
deposits.  The  reserve  required  of  companies  thus  or- 
ganized is  15%  of  total  deposits  in  places  having  a 
population  of  3.000  or  over,  and  10%  elseivhere:  ^ 
of  the  reserve  may  be  kept  on  deposit  subject  to  call 
with  othir  state  or  national  banks. 

Kaiisiis.  Gen.  St.  1905.  sec.  1528.  Requires  a  re- 
serve for  trust  companies  equal  to  25%  of  deposits 
subject  to  check  and  10%  of  timic-  deposits,  in  the  sam<> 
manner  and  subject  to  the  same  rules  as  state  banks. 
In  lieu  of  deposits  in  banks,  the  legal  reserve  may  in  - 
elude  United  States  bonds  and  demand  loans  secured 
by  United  States,  state,  county,  or  municipal  bonds  of 
the  cash  value  of  such  loans. 

Kentucky.  St.  1903,  sees.  584,  6r2a.  Trust  com- 
panies doing  banking  business  are  required  to  reserve 
at  least  15%  of  total  deposits  and  in  cities  of  over  50,- 
000  population,  at  least  25%.  Of  this  reserve  If, 
is  to  be  in  money  and  the  balance  in  funds  payable  on 
demand  irom  other  banks. 
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Louisiana,  Laws,  1902,  no.  45.  Requires  a  re- 
serve in  lawful  money  of  the  United  States  or  in  cash 
due  from  other  banks  or  bankers  equal  to  25%  of  the 
aggregate  amount  of  its  demand  deposits,  8%  of  which 
is  to  be  kept  in  cash.  The  remainder  may  be  lawful 
monev  of  the  United  States,  cash  due  from  other 
banks,  bills  of  excliange,  discounted  paper  maturing 
within  not  more  than  one  year,  l)onds,  stocks,  or  se- 
curities oi  the  United  States,  of  any  state  of  the 
United  Siates,  of  the  municipalities,  or  corporations, 
public  or  private,  thereof,  or  of  the  levee  boards  of 
Louisiana;  provided  that  deposits,  made  in  a  savings 
bank  or  in  a  savings  dei)artment  of  a  bank  also  doing 
a  general  bank'ng  and  trust  banking  business,  which 
arc  male  on  the  condition  that  they  may  not  be 
withdrawn  except  on  notice,  are  not  to  \ye  considered 
demand  de])Osits  within  the  meaning  of  this  sccton. 

Maine.  Rev,  St.  1903,  c.  48,  sec.  80,  as  amended  by 
Laws,  1905,  c.  15.  Requires  a  cash  reserve  equal  to 
at  least  15%  of  the  aggregate  amount  of  its  deposits 
subject  tr,  withdrawal  on  demand  or  w'thin  ten  days. 
In  leu  of  such  cash  reserve  -/.  of  the  is%  niav  con- 
sist  of  1  aianct.  s  payable  on  demand  due  from  ap- 
proved banks  and  trust  com])anies  and  i^  may  con- 
sist of  l>onds  of  the  United  States,  of  the  District  of 
Columbia,  and  of  certain  designated  states. 

Maryland.  Trust  companies  operate  under  char- 
ters granted  by  special  acts  of  the  Legislature  and  any 
limitation.^  as  to  reserves  are  to  Ix^  found  in  tl'.e  sep- 
arate charters. 
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Massachuselts.  Laws,  1904,  c,  374,  as  amended 
by  Laws,  1905,  c.  331.  Requires  a  reserve  of  155!* 
of  the  aggregate  amount  of  deposits  whidi  are  sub- 
ject to  withdrawal  upon  demand  or  \vithm  ten  days. 
Not  less  than  i.,of5uchr(  — 
lawful  money  of  the  Unitec 
silver  certificates,  or  notes  a 
fully  organized  national  ba 
iess  than  '/-  of  the  remain 
consist  of  balances,  payabL 
approved  national  bankng  a* 
mainder  may  consist  of  boi 
or   of    the    commotiwealtli    »: 


s  to  consist  either  of 
.es,  gold  certificates, 
S  issued  by  any  law- 
association,  and  not 
f  such  reserve  may 
demand',  due  from 
iations,  and  tiie  re- 
{  the  United  States 
Liiputed  at  their  par 
are     the     absolute     property     of     such 


value,    which 
corporation. 

Michi_qaii.  Comp,  Laws,  1897.  sec.  6165.  Re- 
(jures  a  leseive  of  20%  of  matured  obligations  and 
money  due  and  payable.  ^  of  wh'eh  may  be  kept 
in  approved  banks  or  trust  companies. 

Miu'icsola.     N'o  provisions   requiring  a   reserve. 

^fississippi.     No  provisions  requimg  a  reserve. 

Missouri.  Rev.  St.  1899,  sees.  1280,  1304.  Re- 
qurcs  a  reserve  equal  to  at  least  15%  of  the  aggre- 
gate amount  of  dema'nd  diposits. 

Moiitaiui.  Civ.  Code,  1895,  sees.  584,  590-611. 
There  is  no  law  specifically  requ'ring  trust  companies 
to  carry  a  reser\'e.  but  ;t  is  the  practice  of  the  banking 
department  to  require  the  same  reserve  against  trust 
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company  deposits  as  is  required  of  banks  of  discount. 
This  reserve  must  equal  at  least  20%  of  immediate  li- 
abilities. Of  this  amount  J4  is  to  consist  of  balances 
due  from  solvent  banks  and  3^  is  to  be  held  in  cash 
which  may  include  specie,  legal  tender  notes,  and  all 
bills  of  solvent  banks. 

Nebraska.     No  provisions  requiring  a  reserve. 

Nevada,     No  provisions  requiring  a  reserve. 

New   Hampshire.     No  provisions    requiring    a    re- 
serve. 

New  Jersey,^  Laws  1899,  c.  174,  sec.  20.  Re- 
quires a  reserve  of  at  least  15%  of  all  immediate  de- 
mand liabilities.  Of  this  amount  i  may  consist  of 
balances  due  from  solvent  banks  or  trust  companies 
and    i     s  to  be  held  in  cash  on  hand. 

New  Mexico,  Laws,  1903,  c.  52,  sec.  10.  Re- 
quires a  reserve  of  at  least  15%  of  the  aggregate 
amount  ot  liabilities  not  including  those  liabilities  for 
which  bonds  of  at  least  $50,000  must  be  deposited 
with  the  Auditor  of  the  Territory.  Of  this  reserve 
I  may  consist  of  balances  due  from  approved  na- 
tional, state,  or  territorial  banks  or  trust  companies. 


*  See  N.  J.  Laws,  1899,  c.  174,  sec.  7,  forbidding  tmit  companies 
to  discount  commercial  i>aper.  Howeyer,  sec.  10  giyea  tbem  Bpeeiflc 
aathority  to  purchase,  invest  in  and  sell  promissory  notes  and 
bills  of  exchnnge.  and  sec.  18  gives  them  authority  to  receive  de- 
posits subject  to  check.  In  reality,  therefore,  N.  .7.  permits  trust 
companies  to  do  actual  banking  business. 
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■*.     Laws,    190ft,   c.   337.     Requires    trust     ^ 

companw. 

having  principal  place  of  business  in  any 

city  with  «   populalion   uf  ovtr   800,000,   10  ki-qj   on 

Hand  a  1      rve  fund  eaual  to  at  least  15%  of  aggregate 

deposits- 

serve  fund  may.  and 

at  least  1,;.  must,  t 

lawful  money  of  the 

United  States, 

silver  certificates,  or 

notes  or  bdls  L— 

vfully  organized   na- 

tional  hanking  af 

rray  consist  of  btaids. 

computed  at  their 

sued   by   the    United 

States,  N'ew  York  =l. 

issued  in  compUance 

with  law  by  any  city 

or  second  class  in  the 

state ;  the  balance  must  ^ 

of  moni'y  on  deposit 

subject  to  call,  in  approved  banks  or  trust  companies 
in  the  .st;iie  liavng  a  capital  of  at  least  $200,000  or  a 
capital  :md  surplus  of  $300,000. 

Trust  coni]>anies  having  principal  place  of  business 
in  cities  of  less  than  800,000,  are  required  to  keep  on 
band  a  reserve  fund  equal  to  at  least  10%  of  aggregate 
de]iosits.  The  provisions  for  the  composition  of  the 
reserve  are  similar  to  those  for  the  larger  cities  except 
that  the  percentage  is  3c  instead  of  33l/;(. 

Xorlli  Carolina.  Each  trust  company  is  incorpor- 
ated by  sjiecial  act  of  the  Legislature  and  any  Hmita- 
tions  as  to  reserves  are  to  l)e  found  in  the  separate 
charters. 

Korth  Dakota.     No  provisions  requiring  a  reserve. 

Ohio.  Ann.  St.  1906,  sec.  382rb.  Requires  a  re- 
serve equal  to  15%  of  demand  deposits  or  those  pay- 
able within  ten  days.     Of  this  reserve  1/,  may  consist 
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of  clearing  house  certificates  represent  iig  specie  or 
lawful  iiniiiey.  14  must  consist  of  bonds  of  t!)e  United 
States  or  of  Oijio,  and  the  remaining  '^  must  be  in 
lawful  moiK'V  of  the  Unteil  States. 

Oklahoma.     N'o  provisions  requiring  a  reserve. 

Oregon.     Xo  provisions  requiring  a  reserve, 

Pciiiisyh-aiiia.''  No  provision  of  law  requiring  a  re- 
serve, fiowevtr,  the  Banking  Departcnent  requires  a 
reserve  in  cash  and  amounts  due  from  banks  of  ,15% 
for  country  cnmpani<is  and  approximateh'  20%  for 
city  companies. 

Rhode  hland.  Each  trust  company  is  incorporated 
by  spec  a!  act  of  the  Legislature  and  .iny  limitations  as 
to  reseivts  are  to  he  found  in  the  separate  i-h.irtcrs. 

Soii/lt  Caroliiij.  Provisions  similar  to  Rli'.i'o  Is- 
land. 

South  Dakota.     Laws.  1905.  c.  74.     Rn<]uirei  a  re- 
serve of  cash  on  hand  or  on  deposit  in  solvent  banks 
.  equal  to  10%  of  time  depos'ts  and    25%   of   deposits 
payable  on  demand. 

Tennessee.     No  provisions  requiring  a  reserve. 
Texas.     Laws.  1905.  c.   10.     Requires  n  resorvo  of 


•See  Pa.  Mk-  of  Laws.  1003.  p.  271,  sees.  1-21,  problbltlog  trnst 
campiinlva  from  engaBlnjf  In  hanklnR  eicept  an  aiithorizert.  How. 
erer,  t&ey  are  granted  i)o<T«r  to  recelTC  demaDd  deposEts,  aod  to 
parcbue  bllli  of  exchange.  An  the  poner  to  paccbase  commerclBl 
paper  differ*  only  in  form  from  the  power  to  discount  If,  tmW 
compaolea  are  reall;   pt-rmltted    tn   imc]>-rlnk<'   Importnut   Imnktns 
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cash  (jti  Itaml  and  cash  due  from  approved  Iwiiks  antl 
trust  companies  tqiial  to  at  least  25%  of  the  aggregate 
amount  of  ilcmand  deposits:  10%  of  such  reserve  is 

to  be  actual  cash. 

Utah.     Rev.  St.   1898.  sees.  378,  424.  Requires  a 

reserve  of  dcntand  deposits  equal  to  20%  in  cities  of 

25,000  f>'- over  and  15%  elsewhere;  also  provides  a 
reserve  .if  10%  for  savings  deposits. 

Vcniioiil.  Then,  h  no  provision  of  law  regarding 
a  reserve.'" 

Virginia.  Trust  conipan'es  are  incorporated  by  the 
State  Corporation  Commission  and  any  Hniitalions  as 
to  reserves  are  to  be  found  in  their  separate  charters. 

IVashmglon.     No  provisions  requiring  a  reserve. 

West  Virginia.  Laws,  1901,  c.  83,  as  amended  by 
Laws,  1905.  c,  45.  Requires  a  reserve  equal  to  at 
least  15%  of  demand  deposits.  In  lieu  of  lawful 
money.  ^  of  such  reserve  may  consist  of  balances 
payable  on  demand  due  from  approved  hanks. 

Wisconsin.     No  provisions  requiring  a  reserve. 

IVyomwg.  Rev.  St.  1899.  sec.  3132  as  amended  by 
Laws,  n>03,  c.  50,  Requires  a  reserve  of  at  least  25% 
of  liabilities  to  depositors.  Th's  reserve  is  to  consist 
of  cash  on  hand  or  on  deposit  subject  to  call  with 
national  or  state  banks  approved  as  reserve  agents. 

'"  Hoirrvpr,  Bpe  Vermont  SI..  1Sn4,  8«o.  4100.  prorldlnff  tbot  de- 
posits nol  picwdlnE  In  tbe  atiErrgnte  SO^  of  a  company's  aistts 
may  \v  m«dp  in  apBlenalwl  Iwinlis  nr  tnist  companies. 
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MAINTENANCE  OF  THE  RESERVE 


PiCOVlSlONS    IvKCiU'lKlNCJ    Mai  NTK  NANCE 

The  provisions  reqiiir  n^  maintenance  of  a  reserve 
may  he  grouped  uncler:  i.  statiitor}-  requirements;  2. 
regulations  of  state  department  — usually  the  hanking 

departir.ent ;     3.  limitations    in     charters     granted    hy 

special  acts  of  the  Kg  slature. 

Statutory  requirements 

A  reserve  is  defin  tely  n(|u;red  hv  law  in  ahout  half 
of  our  states.^' 

For  typical  provisions  compare  the  laws  of  the  following 
states:  Ala..  Cal..  Conn..  Ga.,  Id..  Kan.,  Ky..  La..  Me.. 
Mass..  Mich..  Mo..  N.  J..  N.  M..  N.  f..  Ohio,  S.  D..  Tex., 
Ut..  W.  Va.,  Wy. 

Regulations  of  state  departments 

In  several  states  where  th'.«re  are  no  statutory  pro- 
visions, reserves  are  required  hy  the  state  hanking  de- 
partment, hy  the  state;  auditor,  or  hy  other  officials  en- 
trusted w'th  the  supervision  of  trust  companies. 

Compare  ihe  regulations  imposed  in:     111.,  Mont,  and  Pa. 


"  See  laws  of  states  In  alphabetic  order  under  Regulntionf. 
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Lim         ins  in  charters 

In  5  es  where  trust  eonipan^es  are  incorporated 
onh'  by  special  act  of  tlx  legislature,  such  limitations, 
as  may  tatist  with  regard  to  reserves  are  to  be  found 
in  the  c  chartei^. 

For  Bta~      iiluatratine  ib'"  t 
R.  [,.  and  u.  J.    Also  see  \ 

the  Stale  Corporation  Conii 

I'lCNALTlES  i"tm  Impmbment 

I'cnaJtii-s  fur  failure  to  maintain  the  reserve  re- 
qnircil  h_v  law  niav  be  grouped  under:  i.  sus)Kii*;nn 
of  loans  and  discoimts;  2.  prohilrition  of  dividends; 
.7.  tax  'n  impainnent  of  reservts:  and  4.  declaration 
of  insolv,  ncv. 

Suspension  of  loans  and  discounts 

One  of  the  most  common  methods  of  coinpell'ng 
maintenance  of  the  reserve  is  to  prohibit  Chi  making 
of  new  loans  and  discounts  until  the  reserve  has  Ix'en 
lestored  to  the  required  amount. 

The  New  York"  law  of  190S  which  ie  typical  of  this 
method  provltles  that  If  the  money  reserve  of  any  trust  com- 
pany Is  less  than  the  amount  required  by  law  such  trust 
company  is  not  to  increase  Its  liability  by  making  any  new 
loans  or  discounts  otherwlae  than  by  discounting  bills  of  ax- 
change  payable  on  sight  until  the  full  amount  of  its  law- 
ful money  re8:srve  has  been  restored.  The  superintendent  of 
hanks  is  to  notify  any  trust  company  whose  lawful  reeerra 
Is  below  the  amotmi  required,  that  It  must  make  good  such 

"l.swB.  1908,  c.  887. 
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reserve,  and  if  It  falls  to  do  so  within  thirty  days  it  is  to  be 
deemed  insolvent  and  may  be  proceeded  against  as  an  in- 
solvent moneyed  corporation. 

For  similar  provisions  see:  Conn.  Gen.  St.  1902,  S'ec.  3400; 
Me.  Rev.  St.  1903.  c.  48.  sec.  80;  N.  J.  Laws,  1899,  c.  174,  sec. 
20;  N.  M.  Laws,  1903,  c.  52;  Ohio,  Ann.  St.  1906,  sec.  3821b; 
Tex.  Laws,  1905,  c.  10;  W.  Va.  Laws,  1901.  c.  83  as  amended 
by  Laws,  1905,  c.  45. 

Prohibition  of  dividends 

Another  common  recjuiremcnt  prov  dcs  that  trust 
companies  shall  not  make  dividends  of  profits  until  the 
reserve  is  restored. 

For  provisions  on  this  point  see:  Conn.  Gen.  St.  1902, 
sec.  3400;  N.  M.  Laws,  1903,  c.  52;  N.  Y.  Laws,  1906,  c.  337; 
Ohio,  Ann.  St.  1906.  sec.  3821b;  W.  Va.  Laws,  1901.  c.  83  as 
amended  by  I^ws,  1905,  c.  45. 

Tax  on  impairment  of  reserves 

A  tax  on  impairment  of  reserves  has  been  urged  as 
a  substitute  for  the  suspension  of  loans  and  discounts. 
Plac'ng  a  tax  on  deficencics.  sufficiently  hij^^h  to  make 
it  unprofitable  for  a  hank  to  allow  the  impairment  to 
continue,  woukl,  it  is  maintaned,  provide  greater 
elasticity  w'th  sufficient  rigidity  for  safety.  This 
method  for  maintaining  rcserws  was  recently  urged 
before  the  Xew  ^'ork  legislature.'" 

Fines  for  impainncnt.  Certain  states  impose  for- 
feitures or  fines  in  case  of  im])a'rmait  of  reserves  be- 
low the  pi^int  re^iuired. 

Alabama.  Laws.  1903.  no.  522.  provides  for  forfeiture  in 
case  of  impairment  of  reserves  in  banks  or  truart  companies 
as  foHows:  whenever  it  appears  to  the  State  Treasurer  that 


^'  See  argument  by  Theodore  Gllman  submitted  to  the  Committee 
on  Ranks.  Assembly  Chamber,  Albany,  N.  Y.,  Mar,  1,  1904. 
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the  res  e  has  fallen  below  the  amount  prescribed,  he  IB 
give  Dbi  tcatlon  ibat  It  U  to  be  made  good,  and  Id  case  the' 
rompan}  tails  to  restore  the  reserve  within  thirty  dnys.  it  is 
to  forfeU  (2B  to  the  Stale  for  eacrh  day  therpafter  until  the 
e  Is  restored. 


I 


1.  liy  the 
>S-I.  relate  spccltically  tA 
e  Baniiing  Department  to 
anies.  The  provisions  ro- 
le funds  on  hand  do  not 
-  law  the  State  Examiner 
e  good  the  reserve,  and  if 
16  after  notice.  St  is  to  be 
and  upon  conviction  is  to 
thftn  Jinn  nor  more  than 


The  penalties  impoaed  for 
Montana  Civ.  Code. 
.  banks',  but  It  is  the  pt 
apply  the  provlslouB  to  i.r 
quire  ihat  whenever  Ui 
equal  Hie  amount  provi' 
must  require  the  ci       i 
it  falls  to  do  so  wi 
'teemed  guilty  of  a  us 
be  punished  by  a  tine  m 
%50t. 

Declaration  of  insi 

The  power  to  declare  a  company  insolvent,  if  it  con- 
linues  in  ils  refusal  to  restore  the  resirve.  is  nsnally 
vested  in  officials  connected  wth  the  banking  depart- 
nwnts  in  the  several  states. 

Thus  the  Massactiuselts"  law  provides  thai  the  Board  of 
Com  m  las  loners  of  Savings  Banks  may  notify  any  trust  com- 
pany wtiose  reserve  Is  below  the  amount  required  1o  make 
good  such  reserve,  and  If  It  talis  to  do  so  within  siuly  days 
the  Comm^lBstoners  may  apply  to  a  Juatice  of  the  Supreme 
Judicial  Court  lo  appoint  one  or  more  receivers  to  take 
possession  of  tlie  property  and  effects  of  ttae  company  and 
lo  dose  up  Ils  business,  subject  to  such  dlrecflons  as  may 
from  tiiu?  lo  time  be  prescribed  by  Ibe  court. 

See  also;  Conn,  Gen.  St.  1902.  sec.  3400;  Ky.  St.  1903. 
see.  6lfi:  N.  M,  Laws.  1903.  c.  52;   N.  Y.  Laws',  1906,  c.  33T. 


'3> 

^HpaniN  Fm  Ldrarv   Comuis<t  .  <                                     ^^M 

rij 

WL^           1 

1 

^PSIRImON  OF  TRUST  COM- 
^■V                   PANIES 

1 

1 

^^^^^^^^|t«AmsoH 

1 

II  is  desLgned  lo  im-it  ill'?  ilcuia 
islators  and  business  men  for  a  tijiidcnscd  i 


<9 


TAXATION  OF  TRUST  COM- 
PANIES 


MARGARET  A.  SCHAFFNER 


Comparative    Legislation    Bulletin- No 7— June.  1906 

Prepared  with  the  co-operation  of  the  Political  Science  De- 
partment of  the  University  of  Wisconsin 


Wisconsin  Fbee  Librady  Commission 

Lboislattve  Reference  Dep't 

Madison  Wis 

1906 


REFERENCES 


Adams,  Henry  Carter,  Science  of  finance:  an  investigation 
of  public  expenditures  and  public  revenues.  N.  Y.,  1899. 
(American  science  series.) 

For  a  scientific  classiflcatioD  of  taxes,  see  book  2,  cli.  3.  Also  see 
book  2.  ch.  5  (p.  463),  for  a  discussion  of  bank  and  trast  company 
taxation. 

American  Bankers^  Association— Trust  company  section. 
Proceedings  of  the  annual  meetings,  1596-1903.  New 
York,  1904. 

Includes  papers  and  di^cussion-s  bearing;:  on  trust  companies  by 
bankers  aud  trust  company  officials. 

Audit  Company  of  New  York,  Comp.  Trust  companies  of 
the  United  States.    New  York,  1904. 

Pnbli:«'hed  by  the  United  States  Mortfrage  and  Trust  Company. 
Qives  statements  of  the  condition  of  trust  companies  in  the  United 
States. 

Cator,  George.  Trust  companies  in  the  United  States. 
Baltimore,  1902.  Johns  Hopkins  University.  Studies  in 
historical  and  political  science,    ser.  20,  nos.    5-6. 

Qiven  tabular  statement  of  taxatitm  of  banks  and  trust  companies 
in  the  several  8tat«s  and  territories  in  1901,  p.  101-4. 

Ely,  Richard  Theodore.    Taxation  in  American  states  and 

cities.     New  York,  1888. 

For  a  valuable  summary  of  state  constitutional  provisions  on  taxa- 
tion, see  tabular  statement  facinfc  p.  396. 

Herrick,  Clay.  Trust  companies:  their  organization, 
growth  and  manasrement.  Bankers'  Magazine,  Jan.- 
Oct.,  1904.    vols.  68-69. 

A  series  of  articles  appearing  each  month. 

KiRKBRiDE,  Franklin  B.  and  Sterrett,  J.  E.  Mcxlern 
trust  company:  its  functions  and  organization.  New 
York,  1905. 

One  of  the  best  texts  on  trust  companies.  Includes  bibliography, 
p.  291-95. 


TEE  BASIS  OF  TAJSATIOX 


I 


office  of  New  Zoaland,  and  the  pos 
ilividaals  nualBtroiie  to  thew. 

EmcigLKV.  William  Barbbi 
and  triiat  companies.     A 
July,  1904.     vol  24,  p.  Ic 
DJBCosBea  ticisfll-  the  «roiF[li  i»  n 

TouNO,  G.  W,  and  Compact. 
trust  uompBiniea  of  the 
1905. 


THE  BASIS  OF  TAXATION 


Existing  laws  for  the  taxation  of  trust  companiesL 
vary  greatly  for  the  several  states. 

TAXES  BASED  UPON  THE  NATURE  OF  THE  PROP- 
ERTY 

The  different  taxes  employed  may  be  grouped  ac- 
cording to  the  nature  of  the  property  right,^  which 
is  taken  as  the  basis  of  assessment.  On  this  basis 
taxes  are  levied  upon :  i .  the  volume  of  business ;  2. 
annual  earnings;  3.  special  kinds  of  property. 

VOLUME    OF    BUSINESS 

Taxes  based  upon  the  volume  of  bus^iness  are  lev- 
ied upon:  I.  the  amount  of  corporate  investment;  2. 
general  deposits;  3.  property  held  in  trust. 

Amount  of  corporate  investment 

A  number  of  states^  tax  trust  companies  upon  the 
amount  of  the  corporate  investment  including  capital 
stock,  surplus,  and  undivided  profits. 


iTh«  followinir  ptatement  of  trust  company  taxation  aims  U*  analyss 
and  claRsify  thi»  taxes  which  ezi(*t  under  cont4»mporary  law,  it  does  not 
aim  to  tiiwe  a  complete  elastiiflcation  of  po^pible  taxes. 

s  See  states  in  alphabetic  order  under  Imu'm. 
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Capital  stock.    Taxation  based  upon  the  amount  of 
capital  stock  is  commonly  found  in  our  older  states. 

sof:  Conn.,  Md,.  Moaa.,  Miub.,    N. 


1 


The  tax  on  capital  st 

vompany  on  the  aggref 
■the  owner;  of  the  sepa. 


assessed  either  to  the 
ae  of  the  shares,  or  to 


<i(  N.  Y,  presents  a  typi- 


ny. 


s  illustrated  .. 
Surplus.     Certain   stal  so  tax   surplus, 

Ciltopare  tbe  laws  of  N.  J.  ana  ifl,  Y. 
Undivided  proHts.     Others  also   include   undivided 
profits. 
For  a  plain  stateroeat  ot  law  on  thia  point,  sec  N.  Y. 
Special  provisions  for  real  estate.     Since  it  is  gen- 
erally desirable  to  assess    real    estate  separately   for 
local  purposes,  a  majority  of  the  states  have  made 
provision  for  deducting  the  assessed  value  of  the  real 
property  from  the  aggregate  valuation  of  the  capital 
stock. 
For  typiiial  laws  compare:  Conn.,  Mioh.,  N.  J.,  N.  Y.,  R.  1, 

General  deposits 

A  tax  upon  the  deposits  of  trust  companies  is  im- 
posed in  a  number  of  states, 

Agqngate  dcpo»it».  For  a  tas  upon  agf^gate  geneial 
deposits,  see  thp  laws  of  R.  I.  Also  compare  tbe  laws  of  Vt, 
which  place  a  ta<f  upon  the  average  amount  of  deposita  after 
providing  for  certain  deductions. 
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Deposits  upon  interest.  Typical  illustrations  of  the  tax- 
ation of  deposits  upon  interest  are  found  in  the  laws  of  Mass. 
and  of  N.  U. 


Property  held  in  trust 

Tax  provisions  relating  to  property  held  in  trust, 
generally  require  trust  companies  to  give  a  detailed 
report  of  all  securities  and  investments  held  by  them 
in  order  to  subject  such  property  to  taxation. 

For  typical  provisions,  see  the  laws  of  Mass.  taxing  personal 
property  held  in  trust.  Also  compare  the  laws  of  Md.  and  of 
Vt.  for  illustrations  of  the  taxation  of  securities  and  invest- 
ments. 

ANNUAL   EARNINGS 

Taxes  based  upon  the  earnings  of  trust  companies 
have  not  been  as  generally  employed  as  those  based 
upon  volume  of  business.  However,  existing  taxes 
levied  according  to  earnings  are  placed  upon:  i. 
gross  earnings;  2.  gross  amount  of  premiums;  3. 
net  income. 

Gross  earnings 

Recent  legislation  has  placed  a  tax  upon  gross  earn- 
ings in  several  states. 

Compare  the  laws  of  the  Dist.  of  Columbia  for  a  1^  per 
cent,  tax  on  gross  earninfsrs  and  the  laws  of  Md.  for  a  2^^  per 
cent,  tax  on  gross  receipts. 

Gross  ainoimt  of  premiums 

Another  method  of  reaching  earnings  is  found  in 
the  tax  on  the  gross  amount  of  premiums. 

For  typical  cases  compare  the  laws  of  Mich,  and  of  Qa. 
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Ket  income 

Taxes  based  upon  the    net    income    of  trast  com-  \ 
paities  are  sometimes  employed  to  supplement  other 

taxation. 

The   Wis.  law   as   aiueDd<  05,  c.  IIS  iltustritles  thia 

method. 

SPECIAL    K  PROPERTY 

In  certain  cases,  taxes  ied  upon  the  kinds  of 

property  held  by  trust  -•-  es  without  any  refer- 

ence to  the  volume  of  isiness  or  the  amount 

of    their    annual    earn.,.f  rom    this    standpoint, 

taxes  may  be  roughly  gri  according  as  thej'  are 

levied   upon:  i.  tangible  assets;  2.  franchises. 

Tangible  aasets 

The  method  of  taxing  trust  companies  upon  their 
tangible  assets  exclusively  has  been  quite  generally 
supplemented  in  order  to  secure  an  adequate  basis  of 
assessment. 

3  found  in  Miss., 

M.  37«»-&». 

Franchises 

Right  to  do  business.  A  license  fee  for  the  privi- 
lege of  conducting  a  corporate  business  is  sometimes 
levied  in  a  lump  sum  without  any  attempt  at  definite 
valuation  of  the  property. 

See  the  laws  of  Wis.  for  a  typical  proTisioD. 

Value  of  franchise.  The  value  of  the  corporate 
franchise  is  made  the  basis  of  assessment  in  a  number 
of  recent  laws. 
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TAXES  BASED  UPON  THE  NATURE  OF  THE  COR- 
PORATION 

The  assessment  of  trust  companies  as  corporate 
bodies  is  provided  for  under  the  following  systems: 
I.  general  corporation  taxation ;  2.  bank  taxation ;  3. 
trust  company  taxation. 

General  corporation  taxation 

The  general  provisions  for  the  taxation  of  corpora- 
tions apply  in  a  number  of  states. 

See  the  laws  of:  Minn.,  Miss.,  Nev.,  N.  D.,  Okla.,  Ore.,  Pa., 
S.  D. 

Bank  taxation 

In  more  than  half  of  our  states  taxation  is  the  same 
as  for  banks. 

Compare  the  laws  of:  Ala.,  Ariz.,  Ark.,  Cal.,  Col.,  Del., 
Fla.,  la.,  Ind.,  Kan.,  Ky.,  La.,  Me.,  Mo.,  Mont.,  Neb.,  N.  M., 
N.  C,  Ohio,  S.  C,  Tenn.,  Tex.,  Ut.,  Va.,  Wash.,  W.  Va.,  Wy. 

Trust  company  taxation 

About  one  fourth  of  our  states  have  special  provi- 
sions for  the  taxation  of  trust  companies. 

For  leading  provisions  compare  the  laws  of:  Conn.,  D.  C, 
Md.,  Mass.,  Mich.,  N.  H.,  N.  J.,  N.  Y.,  R.  I.,  Vt.,  Wis. 
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1  of  trust   ^H 
countries,  ^H 


Foreign  countries 

No  important  laws  for  ;cial  taxation 

companies  have  been  devci  in  foreign 

United  States 

Alabama.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Const.  1901,  sees.  217,  255;  Code, 
1896,  sec.  391 1,  subd.  8;  sec.  4122,  subd.  55;  Laws, 
1896-7,  no.  659,  sec.  36. 

Arizona.  Taxation  the  same  as  for  banks.  For 
tax  provision  see  Rev.  St.  1901,  sees.  3837-9. 

Arkansas.  Taxati(Mi  the  same  as  for  banks.  For 
tax  provisions  see  Dig.  of  St.  1904,  sees.  6919-28. 

California.  TaxatiMi  the  same  as  for  banks  other 
than  nati<mal.  For  tax  provisions  see  Const.  1879, 
art.  13,  sec.  1 ;  Pol.  Code,  1903,  sec.  3608;  Laws,  1905, 
c.  386. 

Colorado.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Ann.  St.  Supp.  1896,  sec.  3810- 
3810b. 
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Connecticut,  Gen.  St.  1902,  sec.  2328,  2331  as 
amended  by  Laws,  1903,  c.  204  and  by  Laws,  1905,  c. 
54.  The  state  tax  is  1%  of  the  market  value  of  the 
stock  less  the  local  tax  on  the  real  estate. 

Delaware.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Rev.  Code,  1893,  p.  54;  Laws, 
1897,  c.  381. 

District  of  Coiumbia,  Act  of  Cong.  Oct.  ist,  1890, 
U.  S.  St  at  L.  vol.  26,  p.  629.  Real  estate  is  taxed 
locally.  There  is  also  a  i^%  tax  on  gross  earnings, 
and  this  is  in  lieu  of  personal  taxes.  Shares  are  not 
taxed. 

Florida.  Taxation  the  same  as  for  banks.  For  tax 
provisions  see  Rev.  St.  1892,  sec.  336,  subd.  11. 

Georgia,  Tax  provisions  for  banks  apply:  see 
Const.  1877,  art.  7,  sec.  2;  Laws,  1898,  p.  78.  In  ad- 
dition there  is  a  1%  tax  on  all  premiums:   see  Laws, 

1900,  p.  28. 

Idaho.  Taxation  the  same  as  for  banks.  For  tax 
provisions  see  Const.  1889,  ^^t.  7,  sec.  8;     Pol.  Code, 

1901,  sec.  1335. 

Illinois.  Trust  companies  organized  under  the 
general  incorporation  laws  are  taxed  the  same  as 
other  corporations  thus  organized.  For  tax  provi- 
sions see  Rev.  St.  1905,  c.  120,  sees,  i,  3,  4,  32-4. 

State  banks  complying  with  the  requirements  made 
of  trust  companies  as  to  the  deposit  of  securities  with 
the  state  are  authorized   to   accept  and  execute  trusts. 
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When  s.  h  dqjosit  has  been  made  the  bank  beccimes  ] 
a  trust  company  as  well  as  a  banking  company,  and.  ] 
such  c(  )anies  are  assessed  tJie  same  as  state  and  , 
national  banks.  For  provisions  sec  Rev.  St.  1905,  c.  | 
120,  sees.   13,  35-9. 

Indiana.     Taxation  tl  as   for  banks.     Fcq*  | 

ta\  provision  see  Const.  rl.  10,  sec.  i  ;  Ann.  St.   I 

J901,  sees.  841 1,  8461  ip.  1905,  sees.  8421, 
8469-74. 

]owck.     Trust  compan'  taxed   under  the  pro- 

visions for  the  taxation  ks  and  of  corporation 

stocks.  See  Const.  1857,  art.  8,  sec,  2,  annotations; 
Code,  1897,  sec.  1322  as  amended  by  Laws.  1906,  c. 
50;  Code,  sees.  1323-25,  1327. 

Kansas.  TaxatitMi  the  sanie  as  for  banks.  For 
tax  provisions  see  Const.  1859,  art.  11.  sec.  1-2;  Gen. 
St.   1905,  sees.  8276-8. 

Kentucky.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Const.  1891,  sec.  174;  St.  1903, 
sees.  4092-925. 

Louisiana.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Ccmst.  1898,  art.  228-9;  ^^^-  Laws, 

1904,  sec.  307. 

Maine.  Taxation  the  same  as  for  banks.  For  tax 
provisions  see  Rev.  St.  1903,  c.  8,  sees.  64-8 ;  Laws, 

1905.  c-  172. 
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Maryland.  Pub.  Gen.  Laws,  1904,  art.  81,  sec.  138 
as  amended  by  Laws,  1906,  c.  84;  art.  81,  sees.  148-60. 
Trust  companies  are  taxed  upon  their  capital  stock  for 
state,  county  and  municipal  pur,poses.  In  no  case  is 
the  aggregate  amount  of  stock  to  be  valued  at  less 
than  the  full  value  of  the  real  estate  and  chattels,  real 
or  personal,  belonging  to  the  company. 

art.  81,  sec.  22  as  amended  by  Laws,  1906,  c.  404, 
fixes  the  rate  of  taxation  on  capital  stock  for  state  pur- 
poses at  16^  i>er  $100. 

art.  81,  sec.  164,  as  amended  by  Laws  1906,  c.  712. 
An  additional  state  tax  of  2^,4%  is  levied  upon  the  an- 
nual gross  receipts  of  trust  companies.*' 

Massachusetts.  Rev.  Laws.  1902.  c.  12.  sees.  2-4, 
15.     Real  estate  is  taxed  locally. 

c.  14.  sees.  35-6.  A  tax  is  placed  upon  all  personal 
property  held  upon  trust  which  would  be  liable  to  tax- 
ation if  held  by  any  other  trustee  residing  in  the  com- 
monwealth. A  tax  is  also  placed  upon  all  deposits 
held  upon  interest,  or  for  investment,  other  than  those 
held  in  trust  or  subject  to  withdrawal  u{x>n  demand 
Or  within  ten  days. 

sees.  37-40.  A  further  tax  is  placed  upon  the  cor- 
porate franchises  of  trust  companies.  The  value  of 
the  franchise  is  determined  as  follows:  the  tax  com- 
missioner is  required  to  ascertain  the  true  market 
value  of  the  shaies  of  capital  stock,  and  is  to  estimate 


*See  Pob.  Qen.  Laws.  1901,  art.  81,  sec.  153  for  provisions  roquirioff  trust 
oompaoies  to  flrive  a  detailed  rejp  »rt  to  the  state  tax  commi^sioDers  of  all 
seenrities  and  investmentfi  held  by  them  in  trust  or  otherwit-e  in  order  to 
•nbjeot  such  securities  and  iovestmenta  to  state,  county,  and  municipal 
taxation. 
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therefrom  the  fair  casli  vaJue  which  is  to  be  taken  as 
thf  true  value  of  the  corporate  franchise.  From  this 
amount  the  value  of  real  estate,  assessed  locally,  is  to 
he  deducted.  The  rate  of  taxation  is  determined  by 
making  an  apportionment  «.  he  whole  amount  of 
money  to  be  raised  by  taxatii  upon  property  in  the 
commonwealth. 

Miclugaii.  Comp.  Laws,  1897,  ate.  6168.  Real  es- 
tate is  taxed  locally.  The  residue  of  capital  is  taxed 
as  personal  property.  After  deduction  of  real  estate, 
shares  are  assessed  by  local  assessors  to  owner  at  res- 
idence. 

Laws,  1897,  c.  106.  In  addition  there  is  a  tax  of 
2%  of  gross  amount  of  all  premiums, 

Minnesota.  Tax  provisions  for  corporations  apply. 
See  const.  1857,  art.  9,  sec.  3 ;  Rev.  Laws,  1905,  sees. 
794.  797-8.  821,  838,  1685.  Also  see  Nelson  v.  St. 
Paul  T.  L  &  T.  Co.  1896,  64  Minn.  loi. 

Mississippi.  Tax  provisions  for  corporations  aK>Iy. 
See  Const.  1890,  art.  7,  sec.  181 ;  Code,  1892,  sees. 
3749-58- 

Missouri.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Const.  1875,  art.  10.  sees.  2,  21 ; 
Rev.  St.  1899,  sees.  5580,  9153. 

Montana.  Taxaticm  the  same  as  for  national  banks. 
For  tax  provisions  see  Const.  1889,  art.  12.  sees.  7,  17; 
Civ.  Code,  1895,  sec.  6n;  Pol.  Code,  1895.  sees. 
3691-4. 
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Nebraska,  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Const.  1875,  art.  9,  sec.  i;  Ann.  St. 
1903,  sec.  10455. 

Nevada,  General  tax  provisions  for  corporations 
apply :  see  Conip.  Laws  1900,  sees.  io84"89.  In  ad- 
dition, a  license  tax  is  placed  upon  trust  companies  the 
same  as  for  banks:  see  sees.  1188,  1190. 

Xczi'  Hampshire.  Pub.  St.  1901,  c.  65,  sec.  5.  The 
state  tax  is  %  of  1%  on  the  aggregate  general  de- 
posits drawing  interest  after  deducting  the  value  of 
all  the  real  estate  and  of  all  the  mortgage  loans  on  real 
estate  within  the  state  made  at  a  rate  not  exceeding 
5%.  In  addition  there  is  a  tax  of  1%  on  the  special 
deposits  and  capital  stock  after  deducting  the  value  of 
all  the  corporate  real  estate  not  already  deducted  from 
the  general  deposits.  Such  taxes  are  In  lieu  of  all 
other  taxes  against  the  corporation,  their  stock  holders 
and  their  depositors  on  account  of  their  interests 
therein. 

A-cw  Jersey.  Laws,  1903.  c  208,  sec.  18.  Each 
trust  company  is  taxed  in  the  district  where  its  office 
is  located  upon  the  full  amount  of  capital  stock  paid 
in  and  accumulated  surplus ;  its  real  estate  is  taxed  in 
the  district  where  it  is  situated  and  this  assessment 
is  deducted  from  the  assessment  on  the  capital  stock. 
Otherwise  the  capital  stock,  property  and  franchise 
are  exempt  from  state  taxation. 

iV^c  Mexieo.  Taxation  the  same  as  for  banks. 
For  tax  provisions  see  Comp.  Laws  1897,  sees.  257-9, 
4025. 
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New  .  ork.  Laws,  1901,  c.  132  as  amended  by 
Laws,  1901,  c.  535.  Every  company  authorized  to  do 
;i  trust  company  business  is  required  to  pay  an  annual 
franchise  tax  equal  to  1  %  on  the  amount  of  its  capital 
stock,  surplus,  and  und  rofits. 

Laws,  1896,  c.  908,  ded  by  Laws,   1901.  c 

132,  and   Laws,    1902,   c.  A    stockholder    in  a 

trust  company  is  not  to  b  d  as  an  individual  ior 

such  stock. 

Laws,  1896,  c.  90S  as  ied   by   Laws,    1902  c. 

171.     Real  estate  is  taxi  ly. 

Laws,   1901,,  c.   132  ws,   1902,  c.    172,  pro- 

viili-  for  aumuil  reports  liy  nusl  companies  stating 
the  amount  of  capital  stock,  surplus,  and  undivided 
profits,  and  such  other  data  as  the  comptroller  may  re- 
quire. 

Laws,  1896,  c.  908,  as  amended  by  Laws,  1901,  c. 
118,  132,  and  558  make  provision  for  payment  of 
taxes  ami  prescribes  penalties  for  failure  to  pay.* 

'Korth  Carolina.  Taxation  the  same  as  for  banks. 
For  tax  provisions  see  Const.  1876,  art.  5,  sec.  3;  Re- 
visal,  1905,  sees.  5162,  5267-70.  Trust  companies 
not  doing  banking  business  are  taxed  under  the  gen- 
eral provisions  for  the  taxation  of  private  corpora- 
tions: see  Revisal,  1905.  sees.  5108,  5190. 

\orlh  Dakota.  General  tax  provisions  apply :  see 
Coae,  1899,  sec.  1198. 


ir  tbe  trannter  tax  npoit 
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Ohio,  Taxation  the  same  as  for  banks.  For  tax 
provisions  see  Const.  1851,  art.  12,  sees.  2,  3 ;  Ann.  St. 
1906,  sees.  2762-9. 

Oklahoma.  Corporation  laws  apply.  For  tax  pro- 
visions see  Rev.  &  Ann.  St.  1903,  isecs.  5913,  5915, 
59^-31. 

Oregon,  Corporation  laws  apply.  For  tax  pro- 
sions  see  Ann.  Codes  &   St.    1902,    sees.   3044,   3049, 

3055. 

Pennsylvania.  Corporation  tax  provisions  apply. 
See  Pub.  Laws,  1885,  P-  ^93  J  ^^^'  Laws,  1889,  p.  420 
as  amended  by  Pub.  Laws,  1891,  p.  229;  Pub.  Laws, 
1893,  p.  353  and  p.  417:  Pub.  Laws,  1897.  p.  292; 
Pub.  Laws,  1899,  p.  261.  Also  see  Brightly's  Dig.  of 
Laws,  1903,  p.  829. 

Rhode  Island.  Gen.  Laws,  1896,  c.  29,  sec.  4;  c. 
45,  sees.  I,  10;  c.  46,  sees.  11-12.  The  state  tax  is 
40ff  per  $100  of  deposits.  After  deducting  value  of 
real  estate,  shares  are  taxed  to  owner  at  residence  by 
local  assessors. 

South  Carolina.  Taxation  the  same  as  for  banks. 
For  tax  provisions  see  Code,  1902,  sees.  313-24. 

South  Dakota.  Corporation  laws  apply.  For  tax 
provisions  see  Const.  1889,  ^^^-  ii»  sees.  2-4:  Pol. 
Code,  1903,  sees.  2053-55,  2057-59,  2079. 

Tennessee.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Code,  1896,  sees.  790-2. 
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Tc.  Taxation  tlie  same  as  for  banks. 

]>rovisio  see  Civ.  St.  1897,  arts.  5061-4,  5077-I 
5084,  5  3,  5243  i-j;  Supp.  1904.  art.  5049,  .\naol 
tioiis;  b«pp.  1906,  arts.  5243  i-j. 


Utah.     Taxs 
provisions  see  L.o 
i?c;8,  sees.  2^07 -i) 

i'cr»ujnl.     St. 
amended  b\  Laws, 
20,  sec.  40.     Evei 
and  trust  compan> 


.s  for  banks.     For  t 
13.  sees.  2-3;  Rev.  StM 


368-71;  sec.  583 
i;  and  Laws,  1902,  no. 
pany  or  savings  bank 
by  the  state  arKl  doing 
hiisiiicss  tlierein.  is  r(;i  lay  a  state  tax  assessed 

at  tlie  rate  of  in  of  1%  annually,  upon  the  average 
amount  of  its  deposits  including;  money  or  securities 
received  as  trustee  under  order  of  court  or  otherwise, 
after  deducting  therefrom  the  average  amount  not 
exceeding  10%  of  its  assets  invested  in  U.  S.  govern- 
ment bonds,  and  also  the  amount,  if  any,  of  individual 
deposits  in  excess  of  $2,000  each,  listed  to  the  deposi- 
tors in  towns  of  this  state  wherein  such  depositors  re- 
side. No  other  tax  is  to  be  assessed  against  deposits 
or  Hepositors  except  on  individual  deposits  exceeding 
in  the  aggregate  $2,000.  Real  estate  is  taxed  locally. 
Virginia.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Const.  1902,  sec.  182;  Code,  1904, 
sec.  492c  as  amended  by  Laws,  1906,  c.  291 ;  sees. 
1040a— h;  .'Appendix,  sees.   17—22. 

Wasb'mglon.  Taxation  same  as  for  banks.  For 
tax  provisions  see  Const.  1889,  art.  7,  sec.  3;  Codes  & 
St.  sees.  1677-81 ;  Supp,  1903,  sec.  1677. 


THE  BASIS  OF  TAXATION  » 

i^est  Virginia.  Taxation  the  same  as  for  banks. 
For  tax  provisions  see  Const.  1872,  art.  10,  sec.  i ; 
Code,  1899,  c.  29,  as  amended  by  Laws,  1904,  c.  4, 
sees.  55d  and  K,  79,  83;  by  I,aws,  1905.  c.  35,  sees. 
55d  and  k,  79 ;  and  by  c.  38. 

ll'isconsiit.  Rev.  St.  1898,  sec.  1039,  and  sec.  1222k 
as  amended  by  Laws,  1905,  c.  442.  Requires  payment 
of  a  license  fee  of  $500  annually,  also  a, tax  of  3%  on 
the  net  income.  This  hcense  tt^ether  with  the  per- 
centage on  net  income  is  in  lieu  of  all  other  taxes  ex- 
cept the  tax  on  real  estate,  which  is  assessed  locally. 

Wyoming.  Taxation  the  same  as  for  banks.  For 
tax  provisions  see  Rev.  St.  1899.  sees.  1774.  3128. 
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Growth  of  the  industry 

The  business  of  supplying  gas  for  lighting  devel- 
oped much  earlier  than  that  of  furnishing  electric 
light.  In  England,  we  hear  of  a  gas  plant  as  early  as 
1800,1  while  in  the  United  States  in  180G,  ^'David 
Melville,  of  Newport,  R.  I.  lighted  his  premises  by 
means  of  coal  gas  which  he  had  manufactured  there- 
on." Gas  plants  were  established  in  Baltimore  in 
1816,  Boston,  1822,  New  York,  1823,  Brooklyn,  1825, 
and  Bristol,  R.  I.  1825.  Long  before  the  present 
movement  for  municipal  ownership,  gas  plants  had 
been  established  in  nearly  all  the  large  cities  of  the 
United  States,  and  after  a  period  during  which  many 
new  gas  companies  were  formed,  competition  gave 
way  to  consolidation,  and  the  business  settled  down  to 
a  fairly  stable  basis.  Coal  gas  had  been  at  first  sup- 
plied; water-gas,  much  cheaper,  after  Lowe's  new 
process  was  invented,  about  1875,  revolutionized  the 
industry;  until  at  present  more  w^ater  gas  than  coal 
gas  is  sold  by  American  gas  companies.* 


>U.  S.  — Census  oflSce.     Report  of  the  12th  census,  1900,  vol.  10,  p.  711, 
718. 
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BMtyleiiesa*  planu  tDmldiliut  public  or  oomntamlal  sai  lightliK.  Sea 
tablet. 

•U.  S.— Ceosua  offioe.    Special  report  on  central   electric  light  and 


MUNICIPAL   QAM  UQHTING  7 

The  amount  invested  was  however,  a  little  greater 
in  the  gas  business  than  in  electric  stations,  with  a 
labor  force  about  the  same,  and  an  income  nearly  as 
great: 

COMPARATIVE    SUMMARY    OF   GAS    PLAIfTS  AND   CENTRAL  ELEC- 
TRIC STATIONS  (Table  3/ 


No.  ot  plantfl 

Cost  of  eonstmetion  and  equipment 

Goet  of  supplies,  material  and  fuel 

Salaried  officials  and  clerks— number  . . . . 

Salaries 

Wage  eaxners— arerage  number 

Wages 

Income 


Central  elec- 
tric stations, 
1906 


8,(00 

$504,740,000 

$22,900,000 

6,906 

$5,663,000 

23,880  I 
$14,968,000 
$85,700,000 


Qas  plants, 
1900 


877 

$567,000,000* 

$20,600,000 

5,904 

$5,278,000 

22,450 

$12,486,000 

$75,700,000^ 


Oas  plants  by  states — Private  and  municipal 

Since  the  date  of  these  figures,  the  number  of  gas 
plants  has  increased  from  877  to  940,  while  the  elec- 
tric lighting  stations  now  number  4284;  but  in  the 
smaller  towns,  heretofore  open  only  to  electric  light- 
ing, many  small  gasoline  and  acetylene  gas  plants 
have  been  installed  which  in  1906,  number  117  and 
190  respectively.  Exclusive  of  the  360  natural  gas 
plants  in  the  United  States,  there  are,  at  present,  a 
total  of  1,226  plants  manufacturing  either  coal,  water, 
oil,  acetylene  or  gasoline  gas  for  purposes'  of  public 
or  commercial  lighting.  110  of  these  are  municipal. 
The  table  by  states  is  as  follows : 
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SUMMARY  OF  OA8  PLANTS  BY  8TATKS—> Continued. 


Coal  A 

WATBS 
OA8 

ACBTTLBNE 

Gasolinb 

Natural 

1         OA8 

1 

• 
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0 

"3 

Art 

• 

a 
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1 

• 

JO 
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1 

• 

a 

0 

Yarmont 

10 

18 

8 

7 

28 
2 

MO 

Yirffinia 

5 

•  •  •  •  • 

1 

6 

WashibfftoD 

West  Tinrinia 

'*3 

13 

WlBCODsin 

1 

14 

10 

Wyominir 

190 

55 

Totals 

30 

25 

117 

361 

4 

Municipal  gas  plants — Coal  and  water-gas 

The  first  municipal  gas  plant  was  established  in 
1862,  when  the  city  of  Richmond  bought  out  a  pri- 
vate company.  Alexandria,  Va.  followed,  in  1853; 
Henderson,  Ky.  in  18G7 ;  Bellefontaine,  Ohio,  in  1873 ; 
and  by  1890  there  were  nine  plants  in  the  United 
States  owned  by  municipalities.  Since  then  the  num- 
ber has  slowly  increased  until  in  1900,  the  census  of- 
fice reported  15  with  a  total  capital  investment  of 
$1,734,592,  and  a  product  of  484,952,120  cubic  feet  of 
gas  annually,  valued  at  $450,000.  In  ilay,  1906, 
there  were  twenty-nine  municipal  plants  supplying  coal 
or  water-gas  for  lighting  purposes,  and  one  plant 
owned  and  operated  by  the  United  States  government, 
as  follows: 
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In  Louisville,  Ky,  and  Danville,  Ky,  the  city  owns 
stock  in  the  gas  company,  one-fourth  in  the  former  in- 
stance and  one-fifth  in  the  latter. 

Municipal  gas  plants — Acetylene 

The  twenty -five  municipal  gas  plants  supplying 
acetylene  gas  for  public  and  commercial  lighting  are 
located  as  follows : 
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Two  plants  operated  by  the  United  States  govern- 
ment are  included  in  this  list,  one  at  Ft.  Oglethorpe, 
Ga.  and  one  at  Fort  Meyer,  Va. 

Municipal  gas  plants — Gasoline. 

The  fifty-six  municipal  plants  supplying  gasoline 
gas  are  as  follows: 

MuificiPAL  OASOLINE  PLANTS  (Table  7) 


Pop.  1900 

TMinoU 

Arthur 

858 

Abbton 

Shabbooa 

756 

587 

Iowa 

Bancroft 

8se 

BritfhtoQ 

807 

Brooklyn 

1,188 

Charter  Oak 

772 

Clarence 

675 

Delta 

691 

Durant 

560 

Dysart 

902 

Hedrick 

1,025 

Manila 

773 

Marcus 

718 

MediaDolls 

725 

Milton 

849 

Monroe 

917 

Morninir  Sun 

948 

Newell 

762 
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738 

Richland 

534 

Riyerside 

666 

Shelby 

Sioux  Center 

Williamsburg 

Winfleld 

692 

810 

1,100 

820 

If  isnMiotii  - . . . . 

Amboy 

Brandon 

432 

272 

Bricelyn 

600 

Canby 

1,100 

Cottonwood 

549 

Dodffe  Center 

942 

Hayfield 

439 

Heron  Lake 

928 

Houston 

542 

Lake  Benton 

890 

Madelia 

1,272 

Monticello 

818 

Mountain  Lake 

969 

Nebraska 

Hartincton 

282 

Newman  Grore 

696 
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These  gasoline  gas  plants  are  located  almost  en- 
tirely in  the  middle  west,  usually  in  cities  of  less  than 
1,000  population. 

Hunicipal  gas  plants — Natural  gas 

In  the  246  towns  containing  natural  gas  plants, 
there  are  361  companies ;  of  these  only  four  are  muni- 
cipal, as  follows : 

Population 

Daukick,  Ind    .  3, 187 

Chaantv,  Khd 4,208 

N«od«>ha,  Kaa l.Tn 

I^Doaatar.  Ohio 15.000 

The  natural  gas  supply  is  not  constant,  however, 
the  supply  gradually  ceasing  in  some  localities,  and 
new  wells  developing  in  others.  Different  conditions 
prevail,  generally,  than  in  the  business  of  supplying 
manufactured  gas. 

"  Popalation  tor  plaoes  Id  WlMoaaia  trom  oeaans  of  l»G. 
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FOREIGN  COUNTRIES 


Canada 

In  New  Brunswick,  the  city  of  Moncton  owns  its 
gas  plant;  the  towns  of  Newcastle,  and  Pictou  ac- 
quired the  gas  plants,  and  discontinued  them,  supply- 
ing electricity  instead.  In  the  province  of  Ontario, 
the  cities  of  Berlin,  Brockville,  Guelph,  Kingston, 
Lx)ndon,  Owen  Sound,  St.  Thomas  and  Waterloo 
have  municipal  plants. 

Virden,  in  the  province  of  Manitoba,  owns  an 
acetylene  gas  plant. 

South  America 

The  city  of  Bahia,  Brazil,  has  acquired  the  gas 
works. 

Oreat  Britain 

In  1905,  there  were  in  the  United  Kingdom,  710 
gas  plants,  of  which  454  were  private  and  256  muni- 
cipal.^* In  1906,  the  figures  were  459  private  plants 
and  260  municipal,  as  follows: 


**Manicipal  year  book  of  the  Uait6<l  Kingdom.  1905,  p.  379. 
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WISCONSIN 


Coal  and  water-gas  plants 

There  are  27  coal  and  water-gas  plants  in  Wiscon- 
sin ;  none  of  them  municipal.     The  list  is  as  follows : 

Population 

Appleton  (Neenah,  Menasha) 17,000 

Ashland 14,500 

Baraboo 5,8S5 

Belolt 12,855 

Berlin 4.640 

Chippewa  Falls 9,009 

EanClaire 18,787 

FonddnLac 17,284 

Green  Bay 22,854 

Janesville 18,707 

Kenosha 16,285 

JLa  Crosse 29,078 

Madison 24,801 

Manitowoc 12,788 

Marinette  (and  Menomonie,  Mich.) 15,854 

Milwaukee  (2  plants) 812,948 

Oshkosh 80,575 

Portage 6,524 

Racine 82,290 

Ripon 8,811 

Sheboygan 24,026 

Stevens  Point 9,022 

Superior  (and  West  Superior) 86,551 

Watertown 8,622 

Waukesha 6,949 

Wausau 14.458 

Wauwatosa 2,918 

Acetylene  gas  plants 

There  are  three  acetylene  gas  plants  in  Wisconsin: 
Deerfield,  pop.  587,  Milton,  pop.  810,  and  Palmyra, 
pop.  710,  the  last  being  owned  by  the  city. 
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Gasoline  gas  plants 

Besides  the  ten  municipal   g;asoline  gas   plants 
this  state,  listed  on  p.   14,  there  are  four  privatefjr 
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The   ftiany  ^contTOVcr^ivs   t*^lay '  over  b&ycottii)| 
bJacklistujg,  die  use  of  injunctions  etc.  have  be«n  i 
Cause  of   much   legislation.    This   bulietio   giving^i 
swfitiiHr)-  oi  legi&Iatiou  on  ))oycotiii\g,  will  be  I 
useful  to  all   ititi^rests  ijm.ilvcd,  as  it  is  entirely  i 
pattisL 

A  bllll';!!  sviil  soon  be  issued. 
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DEFINITIONS 


Connecticut.  The  term  boycott  is  a  compendious 
name  used  to  describe  a  series  of  acts  not  in  the  line 
of  lawful  competition,  commenced  and  continued  by 
all  persons  who  can  be  persuaded  to  join  in  them,  to 
binder  and  prevent  the  proper  pursuit  of  a  lawful 
business,  with  intent  to  injure  the  corporation,  firm  or 
individual  against  whom  the  boycott  is  directed. 
State  V.  Glidden,  1887,  55  Conn.  76. 

United  States.  "A  boycott  is  an  organized  effort 
to  exclude  a  person  from  business  relations  with 
others,  by  persuasion,  intimidation,  and  other  acts 
which  tend  to  violence,  and  thereby  force  him,  from 
fear  of  resulting  injury,  to  submit  to  dictation  in  the 
management  of  his  affair^."  Casey  v.  Cinn.  Typo. 
Union  No.  3,  1891,  45  Fed.  135. 

A  combination  of  employees  to  compel  their  em- 
ployers, by  threats  of  quitting  and  by  actually  quit- 
ting their  service,  to  withdraw  from  a  mutually  prof- 
itable relation  with  a  third  person  having  no  effect  on 
the  character  or  reward  of  the  employees  services,  for 
the  purpose  of  injuring  such  third  person,  is  a  boy- 
cott. Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
1894,  62  Fed.  803. 

The  term  boycott  "implies  a  combination  to  inaugu- 
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rate  aiid  maintain  a  general  proscription  of  articles 
manufactured  by  the  party  against  wliom  it  is  direct- 
ed." Oxley  Stave  Co.  v.  CoopL=rs'  luteniatioiial 
Union,  189G.  72  Fed.  695. 

Michigan.  A  boycott  is  a  combination  of  several 
persona  to  cause  a  loss  to  a  third  per^>on  liy  causing 
others,  against  their  will,  to  withdraw  from  him  their 
beneficial  business  intercourse  tlirough  threats,  that 
unlcsd  a  compliance  with  tli?ir  demands  is  made,  the 
persons  forming  the  combination  will  cause  loss  or 
injury  to  him;  or  an  organization  formed  ic  exclude 
a  person  from  business  relations  with  others  by  per- 
suaoion,  intimidation,  and  other  acts  of  violence,  and 
thereby  cause  him  through  fear  of  r^csulfing  injury 
to  submit  to  dictation  in  the  management  of  his  af- 
fairs.    Beck  V.  Ry.  T.  P.  Union,  i8y8.  118  -Mich,  407- 

rojors  m-  liOvcu'iriNG 
Compound  boycott 

The  boycott  involving  third  parties  i>  cuiiimonlv 
known  as  the  compound  boycott. 

Primary  boycott 

The  boycott  involving  only  tJie  persons  directly  in- 
terested in  the  dispute  is  known  as  a  primary  boy- 
cott. 

Unfair  list 

T]k  unfair  list  is  generally  a  list  of  employers  pub- 
lished in  labor  papers  and  magazines  in  order  to  in- 
duce the  readers  to  withhold  their  patronage  until 
compliance  witli  the  demands  of  the  employees  has  been 
made.     It  is  not  always  regarded  as  a  Ijoycott. 
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Ust 

The  fair  list  is  the  opposite  of  the  unfair  list.  Le- 
gally it  is  not  included  under  boycotting. 

Union  label 

The  same  is  tnie  of  the  union  label.  Legally  it  is 
not  a  boycott  and  is  nowhere,  in  the  United  States, 
ilkgal. 
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LAWS    AND  JUDICIAL  DECISIONS 


ForeijfU  countries 

linglaiid.  Before  1875  the  common  law  of  crim- 
inal conspiracy  was  applicable.  Three  claijt-;  of  con- 
sj'iracy  were  recognized:  1.  where  the  end  to  bs  ac- 
complished ill  a  crime  in  each  of  the  conspiring  parties ; 
2.  where  the  purpose  of  tiie  conspiracy  is  la.vful,  but 
t!io  means  to  be  resorted  to  are  criminal ;  and  3  where, 
with  a  inalicion.5  design  to  do  an  injury,  the  purpose  is 
to  affect  a  wrong,  though  not  such  a  wrong  as  when 
[Krpetratcd  by  a  single  individual  amounts  to  an  of- 
fense under  the  criminal  laws.' 

Conspiracy  and  Protection  of  Property  Art.  1875, 
^^  &  39  Vic.  c.  86,  This  modifies  the  conmion  law  so 
that  a  combination  to  do,  or  procure  to  be  done,  any 
act  in  contemplation  or  furtherance  of  a  trade  diupute, 
is  not  indictable  as  a  conspiracy  if  such  act  when  com- 
mitted by  one  person  is  not  a  crime  punishable  with  im- 
prisonment 

Thouifh  peaceful  boycotting  cannot  iuuUt  tliis  act  be 
treated  as  criminal  conspiracy,  it  can  be  treated  &H  civil  con- 
spiracy aad  dam  age  3  collected.  QuJuti  v.  Leatbeni,  1901,  17 
T.  L.  B  740. 

This  easels  non*  (generally followed.  If  the  intent  of  the 
boycott  is  to  maliciously  injure  it  is  actionable  ns  n  civil  con- 
spiracy.' 

aoBd  ttiebiag«  tbii 
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This  statute  (sec.  7)  also,  prohibits  the  use  of  vio- 
lence, persistant  following  about,  hiding  of  tools,  cloths 
or  other  property,  the  watching  or  besetting  of  houses 
or  other  places  of  business  and  the  disorderly  following 
of  persons  by  two  or  more. 

New  Zealand.  The  act  of  181)1,  no.  13,  changes  the 
mode  of  procedure  from  criminal  conspiracy  to  civil 
conspiracy,  as  is  the  case  in  England. 

Belgium.  The  law  of  ^May  31,  186(),  modified  the 
law  of  conspiracy,  but  the  law  of  May  30,  1892,  levies 
severe  penalties  against  intimidation,  mob  rule  and  the 
breaking  of  tools.  There  is  no  statute  especially 
against  boycotting. 

Holland.  The  law  of  April  11,  1903,  reinforces  the 
penalties  against  violence  and  threats,  which  were  al- 
ready provided  for  in  the  common  law.  Tiiere  is  no 
special  law  against  boycotting. 

Austria.  The  law  of  April  7,  18T0,  art.  3,  penalizes 
violence,  threats  and  the  forcing  of  others  to  enter 
combinations  or  to  retire  from  sucii  combinations. 
No  special  law. 

France.  The  penal  code  of  France  suspends  the 
common  law  and  regulates  strikes  and  the  a-^e  of  in- 
timidation, threats,  violence  and  similar  actv  There 
is  no  statute  especially  applicable  to  boycotts. 

If  a  strike  is  called  to  maliciously  ip jure  the  eniploj'er, 
rather  than  to  benefit  the  strikers,  it  calls  for  daniag^es. 
Cass.  9  June,  1896,  Mounier  c.  Keiiaud. 

Interference  with  employment  bj'  threats  is  prohibited. 
Cass.    ap.  Caen,  Oct.  21,  1897. 
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Italy.  I'en.  Code.  art.  155,  et.  s.  Similar  to  the 
French  law. 

Germany.  Tlie  law  of  June  21.  i86g,  art.  153  im- 
poses penalties  against  those  who  wish  to  coerce  others 
by  violence,  threats,  interdiction  or  otherwise. 

Str.  G.  B.  c.  360,  par.  11.  The  boycott  is  practi- 
cal]y  declared  to  be  illegal. 

United  States 

There  is  no  federal  law  directly  dealing  whh  bo>-- 
cotts.  The  Anti-tru.st  Law  has  been  applied  in  vari- 
ous cases  (U.  S.  Comp.  St.  1901,  Title  5C.B.  p.  3200; 
Act  of  July  2,  1890.  sec,  r-8) 

Thomas  v.  Cincinnati,  N.  Or.  &  Tex.   Pae.  Rv.  1894,  62 

Fed.  803.  In  re  Plw-Iiin,  18!H,  tJ2  Fed.  Kpp.  S24:"U.  S.  v. 
Debs  et  a).  1894,  64  F«.'d.  724;  U.  .S.  v.  Cnssidy  et  al.  1895, 
67    Fed.  098. 

Boycotts  have  also  been  declared  illegal  on  the  basis 
of  interference  with  the  provisions  of  the  Interstate 
Commerce  Law. 

In  re  Grand  Jury,  1894,  62  Fed.  40;  S.  Cal.  Ry.  v.  Ruth- 
erford et  al.  1894,  02  Fed.  796. 

Federal  courts  have  alio  taken  account  of  the  law 
against  interference  with  the  Uirited  States  mails. 

In  re  Grand  Jury,  1894,  62  Fed.  840;  U.  S.  v.  Cassidy 
etal.1895.  67  Fed.  698.  U.  S.  v.  Dt'bs  et  al.  1894,  64  Fed. 
724. 

Federal  courts  sometimes  declare  Iwycotting  to  be 
unlawful  interference  with  anodier's  business  and  pun- 
ishable under  the  common  law  of  conspincy.'  In- 
junctions have  very  frequently  been  granted  against 
boycotts  by  federal  courts. 


Emtlai'I  (heconrtc  may 

IT.     Id  IbeDaltediiti 
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Alabama,  Laws,  1903.  no.  329.  sec.  1-4.  It  is  un- 
lawful for  two  or  more  persons  to  conspire  to  prevent 
a  lawful  business,  or  for  any  person  to  go  near  or  loi- 
ter about  the  premises  of  business  in  order  to  mfluence 
others  not  to  deal  with  a  person,  firm  or  corporation, 
or  to  picket  in  order  to  interfere  with  a  lawful  busi- 
ness, or  to  print  or  circulate  notice  of  a  "boycott," 
boycott  cards,  stickers,  dodgers  or  "unfair  lists,"  or  to 
publish  that  such  action  is  contemplated.  Xo  black- 
list, unfair  list,  or  similar  list  can  be  punished  because 
of  any  lawful  act  or  decision  of  a  judicial  or  public 
official.  Penalty  is  ^\\t  not  less  than  $50  nor  more 
than  $500.  or  imprisonment  not  over  sixty  days.  Gen- 
eral provisions  against  interference  with  employment 
and  the  use  of  intimidation  are  included  in  this  statute. 

Arizona.  Pen.  Code,  IMoi,  sec.  liO.  General  Con- 
spiracy  Law.     Application  doubtful. 

Arkansas.  Dig.  1904,  sec.  5030.  General  law  pro- 
hibiting interference  with  employment  when  under 
contract.     Application  doubtful. 

California.  Pen.  Code,  1903,  c.  289,  sec.  i.  Xo 
agreement  to  do  an  act  in  furtherance  of  a  t^ade  dis- 
pute shall  be  deemed  criminal,  be  indictable  as  a  crim- 
inal conspiracy  or  be  enjoined  when  such  act  if  com- 
mitted by  an  individual  is  not  punishable  a^  a  crime. 
Force  or  violence  is,  howexx^r,  prohibited. 

Yet  in  Jordahl  v.  Hayda  et  al.  1905,  82  Pac.  1079,  it  was 
held  that  boycotting  is  enjoined  when  there  are  acts  of  in- 
timidation in  threatening  prospective  customers  and  that  it 
is  not  necessary  to  show  actual  exercise  of  physical  force  or 
violence. 

Colorado.     Acts.  1905,  c.  79,  sec  1-5.     It  is  a  mis- 


12  BOYOOTTIXO 

demeanor  for  any  person  to  loiter  about  or  parole 
streets,  alleys,  roads,  highways,  trails  or  places  of  busi- 
ness, to  influence  others  not  to  deal  with  any  person, 
finn  or  corporation,  or  to  picket  in  order  to  interfere 
with  or  obstruct  any  lawful  biisineas,  or  to  print  or 
circulate  notice  of  ■■boycott,"'  boycott  cards,  stickers, 
banners,  signs,  or  (lodgers,  or  to  publish  the  name  of 
any  judicial  or  public  officer  in  any  of  th^  ahnve  man- 
ner^; because  of  any  lawful  act  or  decision.  Penalty  is 
fine  not  less  than  $1"  nor  more  than  $230  or  imprison- 
ment not  over  sixty  days,  or  both.  The  statuk'  includes 
provisions  against  intimidation  and  force. 

Coiuieclkut.     Gen.    St,     1902,    sec.    r2f)6.     Genera! 
iStatute  against  intimidation  and  threats  to  prevent  in- 
terference in  lawful  action. 
Tbis   statute   covers  boycotting.      State  v.  Olidden,  1887, 

8  At.  sao. 

Dclo.-u<are.  Rev.  Code.  1893,  p.  928,  Prohibition  of 
interference  with  employment  in  case  of  ^"ikes  on 
railroads.     .Application  doiOjtful. 

District  of  Columbia* 

Florida.  Acts,  1893,  c.  4144.  General  statute  pro- 
hibiting conspiracy  against  workingmen. 

Georgia.  Pen.  Code,  1895,  sec.  1 19-126.  It  is  a 
misdemeanor  to  hinder  the  engagement  of  a  person  in 
a  lawful  business  by  threats,  violence,  intimidation  or 
other  unlawful  means. 

Laws,  1901,  no.  390,  sec.  1-4.  Statute  against  inter- 
ference with  employment. 

•  No  f  talule  BKainat  boycottiug. 
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Idaho.  Ann.  Code,  1901,  sec.  4686.  General  con- 
spiracy act.     Application  doubtful. 

Illinois.  Rev.  St.  1905,  c.  38,  sec.  46.  Two  or 
more  persons,  or  the  officers  or  executive  committee 
of  any  society,  organization  or  corporation  who  issue 
any  circular  or  edict  to  establish  a  so  called  ''boycott*' 
or  blacklist,  or  who  distribute  any  notices  fradulently 
or  maliciously  intending  to  wrongfully  and  wickedly 
injure  the  person,  character,  business,  employment  or 
property  of  another,  or  who  do  an  illegal  act  injurious 
to  the  public  trade,  health,  morals,  police  or  administra- 
tion of  public  justice,  or  who  prevent  competition  in 
letting  out  public  contracts  or  who  induce  persons  not 
to  enter  such  competition^  arc  guilty  of  conspiracy. 
Penalty  is  imprisonment  in  the  state  penitentiary  not 
over  five  years,  or  fine  not  over  $2,000,  or  botli. 

A  circular  of  a  business  association  directing  members  not 
to  deal  with  a  certain  person  for  alleged  default  toward  an- 
other member  is  not  actionable.  Ulery  v.  Chi.  Live  Stock 
Exchange,  1894,  54  111.  App.  233. 

c.  38,  sec.  158.  General  statute  against  intimidation 
by  combinations. 

c.  18,  sec.  159.  Act  against  the  intimidation  of 
workmen. 

c.  38,  sec.  160.  Act  against  the  entering  of  premises 
to  intimidate. 

Indiana.  Ann.  St.  1901.  sec.  :3312m-3312u.  Any 
person,  firm  or  association  of  persons  agreeing  to  pre- 
vent any  wholesale  or  retail  dealer  or  manufacturer 
■from  selling  to  any  dealer,  mechanic  or  artisan,  or  any 
one  who  obeys  such  request,  because  said  dealer,  arti- 
san or  mechanic  is  not  a  member  of  a  combination  or 
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association.  15  guilty  of  conspiracy  against  trade.  Such 
agreements  are  void  in  law.  Fine  not  lajs  than  $50 
nor  more  tlian  $2,000,  or  imprisonment  for  not  more 
than  one  year,  or  both.  County  prosecuting  attorney  is 
to  prosecute  violationi.     Damages  may  be  granted, 

/&!(«.  Code,  1897,  sec.  5059.  Conspiracy  with  the 
fraudulent  or  malicious  intent  wrongfully  lo  injure 
the  person,  character,  business,  property  or  rights  in 
property  of  another  io  prohibited.  Application  doubt- 
ful. 

Kansas.  Gen.  St.  I'JUj,  sec.  24H1.  It  is  nnlawful 
for  any  person  or  persons  willfully  or  maliciously,  by 
any  act  or  by  intimidation,  to  interfere  or  conspire  to 
interfere  with  a  lawful  business.  Application  doubt- 
ful. ' 

Kentucky.  St.  1903,  sec.  802-804.  Prohibits  the 
obstruction  of  railroads  etc.  by  violence,  intimidation 
and  coercion.     Application  doubtful. 

Louisiana.  Rev.  Laws.  1904,  sec.  944.  Law'  against 
intimidation  of  seamen. 

Boycotting  a  hotel  by  refuaing  to  buy  (voiii  ilriiiimieis  who 
stay  there  is  actionable  for  damajfcs.  Webb  v,  Drake.  1899, 
S2  La.  Ami.  290. 

A  person  cnn  refuse  Ueuliu^  with  another  for  any  motive 
whatever,  but  caniiul  always  luflubiice  another  person  to  do 
the  :4ame  for  any  motive.  Orahaiii  vs.  St.  Charles  St.  H, 
Co.  etal.  I8U0,  10  So.  eWi. 

Maine.  Rev.  St.  1903,  c.  124,  sec.  9.  General 
Statute  against  intimidation  in  case  of  strikes  of  gas, 
telegraph,  telephone,  electric  light,  electric  power  or 
railroad  corporations. 

c.    1^8,    sec.    '^0-^1.     General    conspiracy    act.     The 
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statute  includes  provisions  against  intimidation,  force 

and  threats. 

There  can  be  a  boycott  without  combination.  Such  a  boy- 
cott grants  a  title  to  recover  damages.  Davis  v.  Starrelt, 
1903,  97  Me.  568. 

Maryland.  Pub.  Laws,  190-1,  art.  27,  sec.  31.  An 
act  in  furtherance  of  a  trade  dispute  cannot  lead  to 
prosecution  as  a  criminal  conspiracy  unless  such  act  be 
punishable  as  an  offense  when  committed  by  an  indi- 
vidual. 

Yet  in  My  Maryland  Lodge,  no.  180,  International  Asso- 
ciation of  Machinists  et  al.  v.  Adt,  1905,  59  At.  721,  the  in- 
junction of  the  lower  court  against  threatening  witli  a  boy- 
cott and  unfair  list  was  continued. 

Massachusetts.  Rev.  St.  1902,  c.  106,  sec.  11.  Gen- 
eral statute  against  intimidation. 

A  boycott  with  intent  to  injure  another's  business  is  an 
illegal  conspiracy.  Motive  is  the  deciding  element.  Martell 
V.  White  et  al.  1904,  00  N.  E.  1085. 

Michigan.  Comj).  Laws,  1897,  sec.  11343.  Gen- 
eral statute  against  intimidation  of  employees. 

A  boycott  is  a  form  of  coercion  and  is  unlawful  and  en- 
joinable  even  though  peaceful.  Beck  v.  Ry.  Teamsters' 
Protective  Union,  1898,  118  Mich.  497. 

Minnesota.  Rev.  Laws,  1905,  sec.  1822.  General 
statute  against  interference  with  employment  and  co- 
ercion of  employees. 

sec.  4869.  Unlawful  to  conspire  to  interfere  w^ith  a 
lawful  trade  on  calling  by  force,  threats  or  intimida- 
tion. 

sec.  5140.  General  statute  against  the  use  of  co- 
ercion. 

sec.  5168.  A  statute  against  trusts  and  combina- 
tions so  extended  that  it  mav  effect  trade  Iwvcotts. 
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Com pouml  boycott  enjoined.  Legality  of  uiifitir  list  de- 
pends upon  whether  it  portendB  injury  to  the  plaintiff  so  as 
to  make  it  a  IwycoU.  Grey  et.  «1.  v.  B.  T.  0.  et  al.  190J.  97 
N.  W.  66a. 

MississipjH.  Code,  1892,  sec.  1006.  Gcni-ral  con- 
spiracy act 

sec.  1270.  It  is  unlawful  for  two  or  more  persons 
who  willfully  and  maliciously  combine  or  conspire 
to  obstruct  or  impede,  by  any  act  or  any  means  of  in- 
timidation, the  regular  operation  of  any  railroad. 

Acts.  1898,  c.  70,  sec.  I.  General  statute  against  in- 
timidation of  employees. 

Missotiri.  Rev.  St.  1899,  sec.  2155.  General  stat- 
ute agninst  intimidation  of  employees  and  interference 
with  employment. 

Boycott,  eirculai-  is  not  illegal.     Freedom  of  speech  and 

B-ess  provided  for  in  the  Missoiiri  eoiistitution.     Klarx  & 
ass  Jeans  Clotliiug  Co.  v.  WiUson  et  a!.  IWZ,  07  S.  W. 
301. 

Primary  boycott  is  legal.  Conino»tul  boycott  is  an  illegal 
conspiracy  and  is  enjoinable.  Walsh  v.  Assoe.  Master 
Plumhers  of  St.  Ivouis  et  al.  1W2,  71  S.  W.  -155. 

Montana.  Pen.  Code,  1895,  sec.  320.  General  con- 
spiracy act.     Application  doubtful. 

Nebraska.'' 

Nevada.  Comp.  Laws,  1900,  sec.  4751.  General 
conspiracy  act.     Application  doubtful. 

New  Hampshire.  Pub.  St.  1901,  c.  266,  sec.  12, 
It  is  unlawful  for  any  person  to  interfere  or  endeavor 
to  interfere  in  any  way  in  order  to  injure  another  in 
his  property  or  lawful  business. 
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Neiv  Jersey.  Laws,  1898,  c.  235,  isec.  37.  General 
conspiracy  act.     Application  doubtful. 

It  is  actionable  to  attempt  to  ruin  another's  business  by 
inducing  wholesale  houses  not  to  sell  him  goods.  Van  Horn 
V.  Van  Horii,  1890,  20  At.  485. 

Trades  council  is  restrained  from  issuing  circulars  calling 
on  the  members  of  unions  and  the  public  to  cease  buying 
and  advertising  in  the  boycotted  paper.  Barr  v.  Essex 
Trades  Council,  1804,  101  At.  881. 

Laws,  1903,  c.  257,  sec.  63.  Prohibits  interference 
with  railroad  operation  by  strikers. 

Ncii}  Mexico.^ 

Xcic  York.  Parker's  Crim.  and  Pen.  Code,  1904, 
c.  168,  par.  5.  If  two  or  more  persons  conspire  to  hin- 
der another  in  the  exercise  of  lawful  business  or  in 
doing  any  lawful  act  by  force,  tlireats  or  intimidation, 
they  are  guilty  of  a  misdemeanor. 

Intc*rference  by  outside  parties  and  attempts  to  enforce 
a  boycott  against  an  employer,  come  within  this  statute 
and  common  law  as  well.  Punishable  as  a  misdemeanor 
and  acticmable  for  damages.  Old  Dominion  Steamship 
Co.  V.  McKenna  et  al.  1887,  30  Fed.  48. 

Compound  boycott  unlawful  and  liable  to  damages.  Ryan 
V.  Burger  &  Hower  Brewing  Co.     1891,  12  N.  Y.  Sup.  000. 

Refusal  to  sell  to  dealers  who  will  not  maintain  a  uniform 

Srice  is  not  an  actionable  boycott.     Parks  &  Sons  Co.  v. 
fat.  VV.  I).  A.  1903,  175  N.  Y.  1. 

Laws,  1903.  c.  349.  It  is  a  misdemeanor  to  willfully 
deprive  a  member  of  the  national  guard  of  liis  em- 
ployment  or  to  obstruct  him  or  his  employer  in  respect 
to  his  trade,  business  or  employment,  because  said 
guard  is  such  a  member. 

North  Caroline^  Unfair  list  not  actionable.  Court 
implies  that  a  boycott  would  be  actionable.     Implies 

I 

*No  statute  against  boycotting. 
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that  an  unfair  liit  is  not  a  boycott.  Slate  v.  Van  Pelt, 
1904,  49  S.  E.  177. 

North  Dakota.  Const.  1889,  art.  i.  Inlerference 
with  employment  is  a  misdemeanor. 

Pen.  Code„  1899,  sec.  7037.  Statute  proliibitiug  con- 
spiracy against  workingmen- 

sec.  7660-2.  Any  person  who,  by  force,  tlireats  or 
intimidation,  prevents  or  endeavors  to  prevent  anotlier 
from  employing  any  person,  or  compels  a  change  of 
the  mode  of  business,  an  increase  or  decrease  of  the 
number  of  menL  or  the  rate  of  wages  or  time  of  ser- 
vice, is  guilty  of  a  misdemeanor.  Intimidation  of  em- 
ployees is  prcrfiibited. 

OhM. 

Uuioii  held  liable  in  l-sish  oi  a  jtenural  boyi-ott  declared 
and  nartly  i-iirri«<l  out,  Parkt-r  v,  Briekhivers'  U.  No.  1, 
1899.  21  Wkly.  L.  Bui.  223. 

u  injuring' bus int^ss  by  notiees  to  customers  tjiat  ileal- 


ing:  wilh  the  employer  n 


.  BriykliiyiTs'  U.  No.  I,  et 


Oklojioiiia.  -Ann.  &  Rev.  St.  1903,  sec.  2643. 
Statute  against  intimidation  of  employees. 

Oregon.  Ann.  Code  &  St.  I902,  sic.  1971.  .\ny 
person  who,  by  force,  threats  or  intimidat'on.  pre- 
vents or  endeavors  to  prevent  the  continnaicc  of  a 
man's  service  or  the  acceptance  of  new  .servici.  by  him, 
Or  who  circulates  false  written  or  prime.:!  statements, 
or  is  concerned  in  such  circulation,  to  prevent  a  per^ion 
from  employing  another,  or  to  compel  him  io  employ 
another,  to  alter  hio  mode  of  business,  or  to  limit  ur  in- 
crease the  number  of  employees,  their  wage,-;  or  time  of 
service,  is  guilty  of  a  misdemeanor. 
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A  boycott  must  be  **presistant,  agrgressive  and  virulent" 
before  an  injunction  is  proper  and  available.  Longshore 
Printing  Co.  v.  Howell,  1894,  38  Pac.  547. 

Pennsykwiia. 

The  maintenance  of  a  boycott  by  the  use  of  injurious  and 
threatening  acts  that  caused  the  plaintiff's  business  to  fall 
off  greatly  is  not  protected  by  the  law  protecting  unions, 
but  the  parties  thereof  may  be  enjoined.  Brace  v.  Evans, 
1888,5  Fa.  Co.  C.  163. 

Primary  boycott  is  not  unlaw^ful  coercion.  Buchanan  v. 
Barnes,  1894,  28  At.  195. 

Porto  Rico.     Pen.    Code.    1902,    sec.    465.     Statute 

against  intimidation    of    employees    and    interference 

with  employment.     Application  doubtful. 

Rhode  Island.  Gen.  Law.?,  1896,  c.  278,  sec.  8.  Gen- 
eral statute  against  intimidation  of  employees. 

c.  279.  sec.  45.     It    is   unlawful    for   any  person  to 

willfully  and  maliciously  or  mischievously    injure  or 

destroy  property,  or  hinder  a  lawful  busines.-. 

An  agreement  to  withdraw  patronage  from  any  dealer 
selling  supplies  to  others  than  master  plumbers  is  not  evi- 
dence that  plumbers  conspired  to  ruin  complainant^ s  busi- 
ness.    Macauley  v.  Tierney,  1895,  33  At.  1. 

South  Carolina.  Laws,  1902.  no.  574,  sec.  5.  A 
combination  ''boycotting"  any  person  or  corporation 
for  dealing  witli  one  not  a  member  of  the  combination 
is  guilty  of  conspiracy  to  defraud.  Applicable  to 
trade  Ixnxotts  onh% 

South  Dakota.  Pen.  Code,  1903.  sec.  757-8.  Stat- 
ute against  intimidation  of  employers  and  employees. 

Tennessee. 

Maliciously  to  threaten  to  discharge  employees  if  they 
trade  with  a  third  party  is  not  actionable.  Threats  and  in- 
timidation to  break  up  a  man^s  business  is  actionable. 
Payne  v.  Western  Ry.  Co.  1888,  13  Tenn.  521. 

Texas.     Pen.    Code,  1895,   art.    309,  324.     General 
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statute  agaiiLit  intimidation  of  employees  and  interfeP' 
encc  with  employment 

art.  600.     Intimidation  of  employees  prohibited. 

art.  806-807.  Intimidation  of  railroad  employees 
prohibited. 

Laws.  1903,  c.  M,  sec.  3,  par.  2.  Any  two  or  more 
persons,  firms,  corporations  or  associations  who  agree 
to  boycott  any  person,  fimi,  corporation  or  association 
for  bnying  from  or  celling  to  any  otiter  p<;r=on,  firm. 
corporation  or  association,  are  guilty  of  a  conspiracy 
in  restraint  of  trade.  Such  a  contract  is  void.  Pen- 
ait>'  is  $50  per  day  of  violation  or  impr'somient  not 
less  than  one  nor  more  than  ten  years. 

i'lali.  Laws,  i8(j8,  sec.  4156,  General  rnnspiracy 
law.     .A-pphcation  doubtful. 

Laws.  1905,  c.  16.  Threats  lo  destroy  proprrty  or  do 
bodily  injury  in  order  to  prevent  any  person  from  en- 
tering or  remaining  in  the  employ  of  any  company, 
corporation  or  individual,  is  a  misdemeanor. 

I'crmkint.  Laws.  1902,  c.  220,  sec.  5041-2.  Law 
against  intimidation  of  employees. 

Boycottinjt  is  a  crirainal  conspiiacy  under  the  common 
law.  The  intiniidatinn  statute  is  mentioned.  State  v. 
Stewart,  1887.  59  Vt.  273. 

"It  iH  clear  that  everyone  has  a  right  to  withdraw  bis  own 

EatronBKe  when  he  pleases,  but  it  is  equally  clear  that  he 
as  110  riKht  to  employ  threatH  or  intimidation  to  divert  the 
patronHge  of  another."  What  one  man  may  do  may  not 
alwavn  he  donebv  a  combination.  Actual  damages  Kranted. 
Boutwell  et  al.  v.'Marr  et  al.  1899,  42  At.  607. 

Virginia. 

A  boycott  w; 
V.  Commnnwei 

Washington.    Code  1902, 


er^^l 
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of  intimidation  in  the  case  of  coal  mines.     Application 
doubtful. 

A  compound  boycott  was  enjoined  under  the  common 
law.  Jensen  v.  Cooks  and  Waiters  Union  of  Seattle  et  al. 
1905,  81  Pac.  1069. 

JVcst  Virginia.  Code,  1899,  p.  1053,  sec.  14.  Inter- 
ference Avith  employment  in  coal  mines  prohibited. 

A  boycott  is  a  malicious  and  wanton  interference,  and  is 
illegal  and  actionable.  W.  Va.  Transportation  Co.  v.  Stand- 
ard Oil  Co.  1902,  88  Am.  St.  Hep.  895. 

W.  Va.  Dig.  1902,  vol.  1,  p.  063.  **No  statute  by  name 
making  boycotting  an  offense.  Whether  it  is  indictable 
under  the  statute  against  conspiracies  is  a  question.  The 
usual  remedy  is  by  injunction.'' 

Wisconsin.  Rev.  St.  1898,  sec.  4466a.  "Any  two  or 
more  persons  who  shall  combine,  associate,  agree, 
mutually  undertake  together  for  the  purpose  of  will- 
fully or  maliciously  injuring  another  in  his  reputation, 
trade,  business  or  profession  by  any  means  whatever, 
or  for  the  purpose  of  maliciously  compelling  another 
to  do  or  perform  any  act  against  his  will.  0/  prevent- 
ing or  hindering  another  from  doing  or  pei  forming 
any  lawful  act  sliall  be  punished  by  imprisonment  in 
the  county  jail  not  more  than  one  year  or  by  fine  not 
exceeding  $500." 

sec.  4466c.  Prohibition  of  interference  with  em- 
ployment. 

sec.  4568.  Conspiracy.  "Any  person  guilty*  of  a 
criminal  conspiracy  at  common  law  shall  be  punished 
by  imprisonment  in  the  county  jail  not  morf^  than  one 
year  or  by  fine  not  exceeding  $500;  but  no  agreement, 
except  to  commit  a  felony  upon  the  person  of  another 
or  to  commit  arson  or  burglary,  shall  l>e  deemed  a 
conspiracy  or  punished  as  such  unless  some  act,  beside 
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such  apreement  be  done  to  effect  tlie  object  tbercof 
by  one  or  more  of  the   partiCkS    of   such   agreement." 
Application  doubtful. 
Wyoinhtg.'' 

'  No  bM  lute  against  buycotting. 
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tlCGAr.lTV  OK   IJOVCOTTS 

The  compound  boycott 

The  compound  boycott,  in  which  third  parties  are 
boycotted  or  threatened  with  a  lx>ycott,  is  ahv.ost  uni- 
versally declared  illegal,  both  under  connnon  and 
statutory  law.  Courts  usually,  though  not  always, 
have  reference  to  this  form  of  lx)vcott  when  thev  use 
the  term  "boycott." 

The  primary  boycott 

The  primary  l)oycott,  in  which  third  parties  are  not 
attacked  or  threataied,  is  of  doubtful  legality.  Many 
courts  uphold  its  legality  in  the  absence  of  int'mida- 
tion,  but  others  hold  the  opposite.  Cfenerally  if  these 
boycotts  portend  willful  and  malicious  injury  to  the 
boycotted  party,  they  are  illegal ;  if  they  portend  l>en- 
efit  to  the  boycotters,  they  are  legal.  This  is.  how- 
ever, not  a  universal  rule.  The  primary  trade  lx>ycott 
is  the  one  most  frecjuently  upheld  by  the  courts. 

The  unfair  list 

The  legality  of  the  unfair  list  has  seldom  l-ren  test- 
ed in  the  courts. 

The  court  of  appeals  continued  an  injunction  of  the  lower 
court  against  threatening?  an  unfair  li.st.  Mv  Maryland 
lodge,  No.  18(),  et  al.  v.  Adt.  IDOo,  59  At.  721. 
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The  legality  of  the  unfair  list  depends  upon  nbetheror 
it  portends  injury  to  tlie  plaintiff  so  ao  to  make  it  aboyc 
Qi-ey  et  h1.  v.  Building  Trades  Council  el  al.  1903,  97  N. 
663. 

It  was  beld  that  an  unfair  list  is  not  actionable.  State  v. 
Van  Pelt,  19(H,  4!)  S,  E.  177. 

Alabama  lias  a  statute  which  deelaree  the  unfair  hst  Ulegat. 

The  fair  list 

']'he  fair  list  has  nowhere  in  the  United  States  been 
declared  illegal  and  is  not  legally  a  boycott. 

The  unioQ  label 

The  union  label  is  legal.  The  great  niajcr'ty  of  the 
statto  and  territories  have  statutes  expressly  legaliz- 
ing and  protecting  it     I-^gally  it  is  not  a  bnycott. 

STATUTES   AGAINST    BOYCOTTIXG 

Picketing 

Certain  states  have  statutes  definitely  prohibiting 
picketing  and  loitering  about  to  interfere  with  a  law- 
ful business.  These  laws  affect  boycotting  inasmuch 
as  they  prc4iibit  practices  which  sometimes  accompany 
boycotts. 

See  Ala.  and  Col. 

Conspiracy  against  workmen 

In  eight  states  there  are  laws  prohibiting  conspir- 
acy against  workmen.  These  affect  some  hiycotts  by 
reaching  a  practice  which  sometimes  accompanies  a 
boycott.  The  general  conspiracy  laws  of  some  of  the 
states  are  of  the  same  nature. 

See  FlH.,  Ga.,  111..  Kan.,  Minn.,  Miss.,  N.  Y.  and  N.  D. 
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Intimidation 

Many  states  and  territories  have  statutes  against 
the  general  use  of  intimidation,  force,  coercion  and  vi- 
olence. While  these  statutes,  under  the  interpretation 
of  some  courts,  do  not  aflfect  all  boycotts,  they  cover 
at  least  those  in  which  there  is  manifest  intimidation. 
They  reach  some  peaceful  boycotts,  as  some  courts 
hold  that  a  peaceful  boycott  is  in  itself  a  form  of  co- 
ercion. 


Beckv.  Ry.  Teamsters^  Protective  Union,  1898,  118  Mich. 
497. 

See  intimidation  statutes  of  Ala.,  Conn.,  Ga.,  111.,  Ky., 
Me.,  Mass.,  Mich.,  Minn.,  Miss.,  Mo.,  N.  H.,  N.  Y., 
N.  D.,  Okla.,  Ore.,  P.  R.,  R.  I.,  S.  D.,  Tex.,  Utah,  Vt.,  and 
Wash. 


Interference  with  employment 

There  are  twenty  states  and  territories  prohibit- 
ing interference  with  employment  These  necessarily 
affect  the  successful  determination  of  many  boycotts 
to  some  extent 

See  Ala.,  Ark.,  Conn.,  Del.,  Ga.,  III.,  Kan.,  Ky^  La., 
Miss.,  Minn.,  N.  Y.,  N.  J.,  N.  D.,  Ore.,  Pa.,  K.  I., 
W.  Va.,  Utah,  and  Wis. 

General  statutes  . 

About  twenty  states  and  territories  have  statutes  not 
containing  the  term  "boycott,"  but  which  may  be  fair- 
ly interpreted  as  prohibiting  boycotting. 

!?See  Ala.,  Conn.,  Fla.,  Ga,,  Me.,  Mass.,  Mich.,  Minn., 
Miss.,  Mo.,  N.  H.,  N.  Y.,  Okla.,  Ore.,  S.  D.,  N.  D.,  Tex., 
Utah,  Vt.,  and  Wis. 
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Prohiliition  of  boycotting  in  iia 

Certain  states  have  statiilt's  which  prohibit  boycot- 
ting as  duch  under  tlvc  name  "boycotting." 
8e,-  Ala.,  Col.,  111.,  Ind.,  8.  C.,'  and  Tex. 

COURT  INTERFERENCE 

Common  law 

In  numerous  states  the  courts  proceed  under  the 
common  law  of  conspiracy,  Tjiis  may  either  result  ia 
punishment  against  crimiinal'or  against  civil  conspir- 
acy," The  common  law  doctrine  depends  largely  up- 
on whether  or  not  the  intent  is  willful  and  malicious. 

Illegal  a«ts  accompanying  boycotts 

Whenever  there  is  intimidation,  force,  roerciori, 
threats  or  violence,  the  courts  may  proceed  against 
the  illegal  act  accompanying  the  boycott,  and  may 
thus  check  the  boycott  to  a  certain  degree  even  in  the 
absence  of  both  statutory  and  common  law  provisions 
against  the  loycott  itself. 

Injunctions 

The  most  frequent  remedy  of  the  courts  is  iiie  in- 
junction. The  compound  boycott  is  generally  en- 
joined when  adequate  facta  arc  t;ho\vn;  the  primary 
boycott  is  sometimes  enjoined  when  malicious  intent 
and  combination  are  shown;  the  unfair  list,  whose  le- 
gahty  is  as  yet  a  much  disputed  matter,  was  enjoined 
in  iiy  Md.  Lodge,  No.  ISfi.  et  al.  .-\Jt.  1905,  59  At 

721. 
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U.  S.  -iDduatrial  c.onimiaaioD.    Report,  vols.  5, 16, 19.  Wash- 

iogton,  1900-02. 

Vol.  :>.       Americau  hlacklintina  la»'«,  p.  HI. 

Vol.  le.    Foreiini  blacklLilios  laws.  |i.  171. 

Vol.  lu.    Uuuural  oipUuatioa  of  tliu  ntublDm,  p.  »K-VSi. 
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DEFINITIONS 


Ohio.  A  **blacklist"  is  defined  to  be  a  list  of  per- 
sons marked  out  for  special  avoidance,  antagonism, 
and  enmity  on  the  part  of  those  who  prepare  the  list 
or  those  among  whom  it  is  intended  to  circulate;  but 
it  is  most  usually  resorted  to  by  combined  :^mployeri> 
who  exchange  lists  of  their  employees  who  go  on 
3trikes,  with  the  agreement  that  none  of  iliem  will 
employ  the  workmen  whose  names  are  on  the  lists. 
Mattison  v.  I^ke  Shore  &  M.  S.  Ry.  Co.  1895,  3  Ohio 
Dec.  526. 

Texas.  Acts,  1901,  c.  99,  sec.  4.  "He  is  guilty  of 
blacklisting  who  places,  or  causes  to  be  placed,  the 
name  of  any  discharged  employee,  or  any  employee 
who  has  voluntarily  left  the  service  of  any  individual, 
firm,  company,  or  corporation  on  any  book  or  list  or 
publishes  it  in  any  newspaper,  periodical,  letter  or  cir- 
cular, with  the  intent  to  prevent  said  employee  from 
securing  employment  of  any  kind  with  any  other  per- 
son, firm,  corporation  or  company,  either  in  a  public 
or  private  capacity." 

FORMS  OF  BLACKLISTING 

Blacklist 

This  i3  the  blacklist  above  defined,  and  is  the  prac- 
tice legally  known  as  "blacklisting." 
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Clearance  card 

This  is  a  writKn  statement  pven  to  employees  upon 
leaving  employment  and  is  sometimes  used  as  a  means 
of  blacklisting.  The  instrument,  a^  such,  is  not  rec- 
c^ized  as  blacklisting  by  the  courts. 

Wbitelist 

This  term  refers  to  the  practice  of  having  employ- 
er's associations  register  tiie  employees  of  all  the 
members  and  secure  a  history  of  each  one.  The  his- 
tory is  sent  to  the  members  when  they  desire  to  hire 
additional  emloyees.  It  is  sometimes  known  as  the 
"negative  blacklist." 
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LAWS  AND  JUDICIAL  DECISIONS 


Foreign  countries 

England.  Conspiracy  &  Protection  of  Property 
Act.  38  and  39  Vic.  c.  86.  The  common  law  is  so 
modified  that  a  combination  to  do,  or  procure  to  be 
done,  any  act  in  contemplation  or  furtherance  of  a 
trade  dispute  between  employers  and  worknu^n  is  not 
indictable  as  a  conspiracy  if  such  act  when  committed 
by  one  person  is  not  a  crime  punishable  by  imprison- 
ment. Courts  have  held  that  this  does  not  prevent 
punishment  as  a  civil  conspiracy  (Qiiinn  v.  Lea.them, 
1901,  17  T.  L.  R.  749)  With  th-is  modification,  Eng- 
land follows  th«  common  law  in  dealing  with  black- 
lists. 

Appeal  dismissed  because  there  was  no  other  motive  than 
self  interest.     Jenkinson  v.  Neild,  1892,  8  T.  L.  R.  540. 

Damages  granted  because  the  purpose  was  to  iuiure.  In- 
junction made  permanent.  Trollope  v.  London  Bla  g  Trades 
Fed.  1895,  72  L.  T.  342. 

The  legality  of  the  blacklist  depends  upon  its  motive. 
Quinn  v.  Leathem,  1901,  17  T.  L.  R.  749;  Bulock  v.  St. 
Anne's  Master  Builders,  1902,  19  T.  L.  R.  27. 

France,  In  1889  the  obligatory  features  of  the  cer- 
tificate of  employment  were  suppressed.  By  art.  3, 
Laws,  1889,  all  persons,   with   the  exception  oi  those 
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the  courts  and  stat- 
3^.  Upoii  cessation 
required  to  give  the 

I 3I.    There  is  a  heavy 

s  or  marks  i^n  the  cer- 
gc   not    ihc-rein    ex- 


in  a  few  industries,  may,  at  the  end  of  their  services, 
exact  a  certificate  containing  exclusively  ihe  date  of 
their  coming  and  going  and  th<?  kind  of  work  at  which 
they  have  been  employed. 

Ucriiiaiiy.'     In  Germany 
ute  law  declare    blacklisting 
of  employment  the  em] 
workman  a  certificate  ot  uisi 
penaltj'  against  placing  any 
tificates    which    convey    kr 
pressed. 
United  States 

Coinp.  St.  igoi.  Every  employer  engaged  in  inter- 
state or  foreign  transportation,  except  masters  of  ves- 
sels as  defined  in  sec.  4C12  Rev.  St.  of  U.  S.  "who 
shall,  after  having  discharged  an  employ.'?,  attempt 
or  OfHU-pirc  tn  prevent  such  employee  from  obtaining 
eniployjncnt,  or  who  shall,  after  the  quitting  of  an  em- 
ployee, attempt  or  conspire  to  pervent  such  employee 
from  nbtainiiig  employment,  is  hereby  declared  to  be 
guiltv  of  a  misdemeanor,  and.  upon  couviction  thereof 
in  any  court  of  the  United  States  of  competent  juris- 
diction in  the  district  in  which  .such  offense  was  com- 
mitted, shall  be  pimisiied  for  each  offense  by  a  fine  of 
not  less  than  $100  and  not  more  than  $1,000." 

Alabama.  Code,  1897,  c.  192,  sec.  55^1.  Statute 
prohibiting  interference  with  employment. 

.\cls,  1903,  no.  329.  sec.  5.  It  is  unlawful  for  any 
person,  firm  or  corporation    to  maintain  a   'blacklist" 
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or  to  notify  any  other  firm  or  corporation  that  any 
person  is  blackhsted,  or  to  use  any  similar  means  to 
prevent  employment.  Fine  not  less  than  $50  nor  more 
than  $500,  or  imprisonment  not  over  sixty  clays. 

Arisofta.^ 
.    Arkansas.-^ 

California,^ 

Colorado.^  Acts,  1905,  c.  79,  sec.  4.  It  is  a  mis- 
demeanor for  any  employer  to  maintain  a  "blacklist" 
or  notify  other  employers  that  any  workman  is  black- 
listed in  order  to  prevent  his  employment.  It  is  not 
unlawful  to  make  a  true  statement  upon  application 
of  the  employee  or  the  prospective  employer.  It  is 
not  unlawful  to  maintain  or  publish  a  list  as  to  per- 
sons' financial  standing.  Penalty  is  fine  not  less  than 
$10  nor  more  than  $250,  or  imprisonment  not  longer 
than  sixty  days,  or  both. 

Connecticut.'^  Gen.  St.  1902,  sec.  1299.  ''Every 
employer  who  'blacklists'  an  employee  with  the  intent 
to  prevent  him  from  procuring  other  employment  is  to 
be  fined  not  more  than  $200" 

Delaware,^ 

Florida.  Acts,  1893,  c.  4144,  sec.  i.  General  stat- 
ute prohibiting  conspiracy  against  workingmen.  to 
prevent  employment. 

Acts,  1893,  c.  4207,  sec.  1-5.  No  railroad  company 
or  other  corporation  or  any  person,  agent  or  employee 
of  such  corporation  is  to  prevent  the  employment  of  a 


>  No  statute  aflrainitt  blacklisting. 

*  See  statute  against  Fal»e  chnrgett.  p.  20 

•  See  Pi'otertinn  of  un/ow/r,  p.  20 
*See  Protfction  o/uni«>f*»y  p.  20 
^  See  Protection  of  uniojr .  p.  20 

'  No  statute  affaiust  black!  istingr. 
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diichargt-d  employee,  by  any  work,  writing,  sign  or 
other  means.  Fine  not  less  than  $ioo  nor  more  tlian 
$500;  and  damages  are  also  to  be  gTaiited.  A  trutli- 
ful  statement  may  be  made.  If  a  truthful  stateniint 
of  the  cause  of  discharge  is  not  furnished  witJiin  ten 
days  upon  request  of  the  di^hargcd  employee,  then 
no  sudi  statement  can  be  mad,-  tliereafter.  A  com* 
pany  having  received  a  "blacklist"  is  to  furnsh  the 
same  to  the  employee  upon  request.  The  law  is  to 
apply  to  railroad  companies  or  corporations  under  the 
same  general  management  or  contract,  bnt  having  sep- 
arate d'ivisionis. 

Georgia.  Code,  1895,  sec.  119.  Statute  Dr<rfiilMt- 
ing  organization  to  prevent  the  employment  of  any 
person . 

Code.  1895,  sec.  124.  Conspiracy  to  prevent  em- 
ployment is  a  misdemeanor. 

Code.  1895,  sec.  1873.  Blacklisting  is  proiiibited  in 
name,  in  case  of  corporations,  or  agents  or  employees 
thereof.  A  truthful  .statement  of  cause  of  discharge 
is  to  be  furnished  upon  request. 

All  RL-t  to  require  certain  corporations  to  give  t«  their  dis- 
charged employees  or  agents  tlie  cause  of  rfmoval  or  dis- 
charge is  unconstitutional.  Wallace  v.  Gn.  N.  Ry.  Co. 
1894.22  8.  E.  5751. 

A  l>laeklist  is  declared  unlawful  whi'n  a  false  report  is 
circulated.     Willis  v.  Muscagee  Co.  1!!04.  48  S.  E.  177. 
Jdaho.' 

lUinois.  Rev.  St  1905,  c.  38.  sec.  46.  If  any  two 
or  more  persons  conspire  together,  or  the  oflicers  or 
e.xecutive  committee  of  any  society,  ogaiiization  or 
corporation  issue  or  utter  any  circular  or  tdirt  as  the 
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action  or  instruction  to  its  members,  or  any  other  per- 
sons, societies,  organizations  or  corporations  for  the 
purpose  of  establishing  a  so-called  boycott  or  black- 
ist,  or  distribute  any  written  or  printed  notice,  with 
the  fraudulent  or  malicious  intent  wrongfully  and 
wickedly  to  injure  the  per^son,  character,  busmess,  en*- 
ployment  or  property  of  another ...  they  are  guilty 
of  a  conspiracy.  Penalty  is  imprisonment  in  the 
penitentiary  not  exceeding  five  years  or  fine  not  ex- 
ceeding $2,000,  or  both. 

The  instruments  of  railroads  known  as  ** clearance  cards'^ 
are  not  illegal.    McDonald  v.  I.  C.  R.  Co.  1900,  58  N.  E.  463. 

Indiana.  Ann.  St.  i9oi,  stc.  7076.  Prevention  of 
employment  is  unlawful. 

sec.7077.  It  is  unlawful  for  any  railroad  company 
or  other  company,  partnership  or  corporation,  to 
'^blacklist"  discharged  employees,  or  by  work,  writing 
or  other  means  to  prevent  employment  of  any  em- 
ployee. Compensatory  and  exemplary  damages  are  to 
be  granted.  If  the  employer  does  not  furnish  a  true 
statement  upon  request  of  the  emplo}'ee,  no  such 
statement  can  be  made  thereafter  at  anv  time. 

This  statute  applies  only  to  discharged  employees.  The 
section  relative  to  employees  voluntarily  leaving  employ- 
ment is  unconstitutional,  as  it  is  not  expressed  in  the  title  of 
the  act.     Wabash  R.  Co.  v.  Young,  1904,  69  N.  E.  1003. 

lousj.  Code,  1897,  Supp.  1902.  sec.  5027-28.  No 
person,  agent,  company  or  corporation  can  by  word  or 
writing  prevent  discharged  employees  from  securing 
employment.  Truthful  statement  may  be  furnished 
upon  requCiSt.  Penalty  is  fine  not  less  than  $100  nor 
more  than  $500.  Damages  are  granted.  In  case  of 
agents  of  any  railroad   company,   partnership  or  cor- 
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poration,    treble   damages   are     granted   if   the 
ployee  is  prevented  from  obtaining  employment. 

Kansas.'''  Gen.  st.  1905,  sec.  4026-30.  No  em- 
ployer may  by  word,  sign  or  writing  of  any  kind  what- 
soever attempt  to  prevent  tlie  employment  of  a  dis- 
charged employee,  A  true  statement  of  the  cause  of 
discharge  is,  however,  to  be  furnished  upon  request  of 
the  employee.  Penalty  is  fine  of  $100  for  each  of- 
fense and  thirty  days  imprisonment.  Damages  equal 
to  three  times  the  sum  of  tlie  injury  and  reasonable 
attorney's  fees  arc  f;ranted  in  addition. 

Kentucky. 

Railroa<ls  are  liable  to  disnbar^demplo^es  for  false  tntrr 

upon  reeorik  wben  sinih  i'i!(;orJs  an!  in  any  way  poininulii- 
caled  U>  otiiit!'  railruads,  auil  tlie  employees  liave  thereby 
been  prevented  from  olitainiue:  employment.  There  must 
be  an  overt  act.  Hun.llv  v.  Louisville  &  N.  K.  Co.  1898, 
48  N.  W.  42!). 

Blaeklistiug'  does  not  make  11  person  liable  unless  there  is 
coercion   or  deeeptiou.     Baker  v.   Bun  Life   Insnrjinye  Co, 

1901,  64  a.  w.  mf. 

l.o.iisiitna." 

Maine.  Rev.  St.  1903,  c.  127,  sec.  21.  Any  em- 
ployer, ■  ■inplnyt-f.  or  other  person,  who  by  threats  of 
injury,  intimidation  or  force,  alone  or  in  combination 
>vith  others,  prevents  any  person  from  entering  into, 
continuing  in  or  leaving  the  employment  of  any  person, 
firm  or  corporation,  is  to  be  punished  by  imprisonment 
for  not  more  than  two  years,  or  by  fine  not  exceeding 
$500. 

Maryland." 
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Massachusetts.^^ 

Employer  sent  names  of  strikers  to  other  like  corpora- 
tions ana  an  agreement  was  made  not  to  employ  them  un- 
less they  returned  to  the  defendant  at  his  wages.  Held 
entitled  to  relief  in  equity.  Worthington  v.  Waring, 
1892,  34  Am.  St.  R.  294. 

Michigan.  Comp.  Laws,  1897,  c.  315,  sec.  T1343. 
General  statute  against  intimidation,  providing  tliat 
no  person  shall  in  any  way,  without  legal  authority, 
molest  any  workman  in  the  quiet  and  peaceful  pur- 
suit of  his  lawful  avocation. 

Minncsota.^'^  Gen.  Laws,  1905,  sec.  5097.  It  is  a 
misdemeanor  for  two  or  more  corporations  or  em- 
ployers to  agree  to  combine  or  confer  together  to  pre- 
vent a  man's  employment  by  circulating  blacklists  or  by 
sany  means.  Unlawful  for  a  corporation  or  company, 
or  agent  or  employee  thereof  to  blacklist  discharged 
employees,  or  by  word  or  writing  hinder  an  employee 
from  obtaining  em])loymcnt  who  haiS  voluntarily  left 
service.     (Act  was  enacted  in  1895,  c.  174.  sec.  1-6  ) 

This  act  is  constitutional.  State  ex  rel.  Schaffer  v.  Jus- 
tus, 1902,  88  N.  W.  759. 

Mississippi.  Ann.  Code,  1892,  isec.  1006,  no.  5. 
General  statute  against  interference  with  employment 
and  conspiracy  against  workmen.  Application  to 
blacklisting  is  doubtful. 

Misssouri.^^  Rev.  St.  1899.  sec.  2166.  Every  per- 
son who  sends,  delivers,  makes,  or  causes  to  be  made, 
sent  or  delivered,  or  who  parts  with  any  paper,  letter, 
or  writing,  signed  or  unsigned,  or  publishes  a  falie 
Gtatement,  to  prevent  the  employment  of  a  person,  or 


*'8ee  Protection  of  unions,  p. 20 
**8ee  Protection  of  wnnnn,  p.  20 
**See  FaUe  charges ,  p.  20 
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who  "blacklists"  a  person  in  any  way  to  prevent  em- 
ployment or  to  cause  discharge,  is  guilty  of  z  misde- 
meanor. Fine  not  over  $i,ooo  or  irnpdsonment,  or 
both. 

Moviana.  Ann.  Code,  1895,  sec.  3390-92  '"Black- 
listing" is  a  penal  offence  and  punishable  as  sucli. 
Damages  are  granted.  A  trutliful  statement  is  not 
prohibited.  If  such  statement  is  not  furnislied  upon 
request  of  the  employee,  it  cannot  be  furnished  there- 
after to  any  person. 

Pen.  Code,  sec.  656,  Violation  of  the  above  otatute 
is  a  misdemeanor. 

yjebraska. 


Mcz-ada.'"  Comp.  Laws^  1900,  sec.  4982.  .-Xny  per- 
son, association,  company,  or  corporation  or  agent, 
preventing  any  employee  from  getting  employment  is 
guilty  of  a  misdemeanor. 

.Acts,  1905,  c.  150.  sec.  1-3.  .^ny  corporation,  ad- 
sociation.  company,  or  individual  who  "blacklists,"  or 
publishes  or  causes  to  l)e  blacklisted  any  discharged 
employee  with  intent  to  prevent  his  employment,,  is 
guilty  of  a  misdemeanor.  Fine  not  less  than  $50  nor 
more  than  $250,  or  imprisonment  not  less  than  thirty 
nor  more  than  ninety  days,  or  both.  .'\  trnlhful  state- 
ment is  permitted  on  application.  Such  statement 
cannot  be  used  as  cause  for  a  libel  suit. . 

Nexv  Hampshire.    Rev.  Sf.  and  Sesj.  Laws,  1901, 
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« 

c.  266,  sec  12.     General  statute   against  intimidation 
of  employees  and  interference  with  workman. 

Xcw  Jersey,^'' 

Xczc  Mexico}^ 

A>cv'  York}'' 

A  manufacturer  in  contract  with  wholesale  dealers  of  med- 
icines to  handle  their  ^oods  at  uniform  prices  supplied  the 
dealers  with  a  list  of  those  who  cut  prices.  This  is  not  un- 
lawful. Park  &  Sons  Co.  v.  N.  W.  D.  A.  96  Am.  St.  Rep. 
578. 

Xorth  Caroluia,^^ 

North  Dakota.  Const,  art.  i,  sec.  23.  Any  malic- 
ious interference  with  the  obtaining  of  employment  is 
a  misdemeanor. 

art.  17,  sec.  212.  "The  exchange  of  blacklists  be- 
tween corporations  shall  be  prohibited. 

Rev.  Code,  1899,  sec.  7041-2.  It  is  a  miodemeanoi 
for  any  person,  corporation  or  agent  thereof  to  ma- 
Hciously  interfere  with  the  obtaining  or  holding  of 
employment.  It  is  a  misdemeanor  to  exchange  or 
furnish  a  "blacklist." 

Ohior^  Ann.  St.  oth  ed.  pt.  2,  Civ.  Code,  sec. 
3365-20.  RailroadiS  are  to  furnish  discharged  em- 
ployees with  a  written  statement  of  the  cause  of  the 
discharge.. 

Failure  to  furnish  such  statement  does  not  make  the  com- 
pany liable.  Crall  v.  Toll.  &  0.  C.  Ry.  Co.  1893,  7  C.  C. 
132. 

Damages  are  prranted  in  case  of  a  combination  between 
railroads  to  maliciously  prevent'employment.  Mattison  v. 
Lake  Shore  &  M.  S.  R.  Co.     1895,  3  Ohio,  Dec.  526. 


*'  See  protection  of  union*,  p.  20 
>'  No  statute  af^ainst  blacknsti'>ff . 
**See  Protection  of  uvinnn^  p.  20 
''No  statute  against  blackhstinK. 
**  See  Protect  ton  <»/  uniont^  p.  20 
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Oktalwtiia.  Rev,  Ann.  St  1903,  sec  265S-9.  Il  is 
a  misdemeanor  for  any  company,  corporation  or  indi- 
vidual to  "blaclilist,"  or  require  a  letter  of  relinquish- 
ment frcsn  any  employee,  with  the  intent  to  pre\'ent 
his  further  employment  Fine  not  less  than  $100  nor 
more  than  $500.     Damages  are  to  be  grantcl, 

Oregon."  Acts,  1903.  p.  137,  sec.  1.  It  is  a  misde- 
meanor for  any  corporation,  company  or  individual  to 
"blacklist"'  or  publish  any  blacklist  to  prevent  the  em- 
ployment of  a  discharged  employee.  Fine  not  less 
than  $50  nor  more  than  $250,  or  imprisonment  not 
less  than  thirty  nor  more  than  ninety  days,  or  both. 

Penii  sylvania.  "^ 

Porto  Rico.'^* 

Rhode  Island.  Gen.  Laws,  1896,  c.  279.  sec.  45. 
General  statute  against  interference  with  '.av.  fnl  em- 
ployment. 

South  Carolina. 

Employees  cohIiI  not  coltect,  hs  tlicy  were  rePciviuR 
wngKs  ttom  tliuir  unitm  whili-  on  strike,  Bradley  v.  Pier- 
soD,  1802,  2-1  At.  R.  ().-). 

South  Dakota.  Rev.  St  1903,  Pai.  Code.  sec.  758, 
Statute  against  interference  with  cmploynii.Tt  wb'ch 
maj-  be  interpreted  to  cover  blacklisting. 

Tenitessec.^^ 

Tcras.  Acts.  1901,  c.  99,  sec.  1-4.  It  is  a  misde- 
meanor for  any  corporation,  company,  or  individual  to 
"blacklist"  or  cause  to  he  blacklisted  any  discharged  em- 
ployee, witth  the  intent  of  preventing  tiiis  obtaining  eni- 

"See  l-'ob-ctlon  of  ..nion.',  p.  M 
"Spp  Proixelinn  nr  uni-u:  p.  3] 
"  No  statuta  HRaingt  blacklistioK. 
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ployment  Fine  not  less  than  $50  nor  more  than  $250, 
or  imprisonment  not  less  than  thirty  nor  more  than 
ninety  days,  or  both.  True  statement  may  be  made 
upon  application  of  the  employee  or  prospective  em- 
ployer.2« 

Utah,  Const,  art.  12,  sec.  19.  Any  malicious  inter- 
ference with  employment  of  any  employee  is  a  crime. 

Rev.  St  1898,  sec.  1340-41.  Any  company,  corpor- 
ation or  individual  who  '"blacklists"  or  causc5  to  be 
blacklisted  any  employee  to  prevent  his  employment  is 
guilt}'  of  a  felony.  Fine  not  less  than  $500  nor  more 
than  $1,000  and  imprisonment  in  state  prison  not  less 
than  sixty  days  nor  more  than  one  year. 

J^crjiiont.-' 

rirginia.  Code,  1904,  sec.  3()57c.  It  is  a  misde- 
meanor for  am-  corporation,  manufacturer,  manufac- 
turing- company,  or  agent  thereof,  to  maliciously  and 
willfully  prevent,  or  attempt  to  prevent  by  word  or 
writing,  directly  or  indirectly,  the  employment  of  a 
discharged  employee.  Fine  not  less  than  $100  nor 
more  than$500.  A  truthful  statement  may  be  made 
upon  application. 

Washington,  Code,  1902,  sec.  5992.  "Rlacklist- 
ing"  is  prohibited  in  terms.  It  is  a  misdemeanor  and 
is  punishable  by  fine  of  not  less  than  $100  nor  more 
than  $1,000,  or  imprisonment  for  not  less  than  ninety 
davs  nor  more  than  one  vear,  or  both. 

West  Virginia,^ 

Wisconsinr''     Rev.    St.    1898,   c.    182,    sec.    4466b. 


'•  Seo  p.  16  for  definitinn  in  Texan  Law. 
^^  No  statute,  atraioot  blnckliRtiofr. 
'"No  statute  afrainst  blacklistini?. 
••See  (Protection  of  union* ^  p.  20 


BLACKLlaTlSO 


".Any  two  or  nwrc  persons,  wheLlier  iiieiiibers  of  a 
partnership  or  company  or  stockholders  in  a  corpora- 
tion, who  are  emi>loyers  of  labor,  who  shall  combine  or 
agree  to  combine  for  the  purpose  o£  preventing;  any 
person  seeking  emplo_\-ment  from  obtaining  the  same, 
or  for  the  purpose  of  procuring  or  causing  the  dis- 
charge of  any  employee  by  threats,  promises,  circulat- 
ing blacklists  or  causing  tlie  same  to  be  circulated,  or 
who  shall,  after  having  discharged  any  employee,  pre- 
vent or  attempt  to  prevait  such  employee  from  ob- 
taining employment  with  any  other  person,  partner- 
ship, company  or  corporation  by  the  means  of  t!se 
aforesaid,  or  shall  authorize,  permit  or  allow  any  of 
his  or  their  agents  to  blacklist  any  discharged  em- 
ployee or  any  emploj'ee  who  has  voluntarily  left  the 
service  of  his  employer,  or  circulate  a  "blacklist  of  such 
employee  to  prevent  his  obtaining  employment  under 
any  other  employer,  or  shall  coerce  or  compel  any  per- 
son to  enter  into  an  agreement  not  to  unite  with  or  be- 
con>e  a  member  of  any  labor  organization  as  a  con- 
dition of  his  securing  employment  or  continuing  there- 
in, shall  be  punished  by  a  fine  of  not  more  than  $500 
nor  less  than  $100,  which  fine  sliall  be  paid  into  tlie 
state  treasury  for  the  benefit  of  the  school  fund." 
Truthful  statement  may  be  made  upon  application  of 
the  employee,  the  prospctive  employer  or  any  bonds- 
man or  surity.  Such  information  cannot  l>c  given 
with  intent  to  blacklist  or  prevent  employment.  An 
employer  may  keep  a  record  for  his  own  inff>rmation. 
Wyoming.^" 


i 
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SUMMARY 


LEGALITY 

Though  there  are  iriore  statutes  directly  aimed  at 
blacklisting  than  at  boycotting,  the  courts  do  not 
recognize  the  illegality  of  blacklisting  as  clearly.  In 
the  absence  of  special  statutes,  the  common  law  doc- 
trine of  malicious  and  willful  intent  to  do  injury  may 
be  applied.  Wherever  there  is  a  conspiracy,  the  com- 
mon law  of  civil  conspiracy  may  be  applied  as  it  is  in 
England,^^  or  even  extended  so  as  to  demand  punish- 
ment as  a  criminal  conspiracy.  American  courts  do 
not,  however,  uniformly  adopt  this  rule.  Especially 
is  this  true  in  the  case  of  railroad  clearance  cards. 
Courts  have  held  them  to  be  a  lawful  instrument. 

McDonald  v.  111.  C.  R.  Co.  58  N.  E.  463;  C.  C.  C.  k  St.  L 
Ry.  Co.  V.  Jenkins,  1898, 174  111.  398. 

The  legality  of  the  "whitelist''  has  not  been  deter- 
mined. 

>*Seep.  6. 
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Protection  of  uniona"' 

Seventeen  states  and  territories  and  the  federal  gov- 
eninienl  have  statutes  prohibiting  the  exaction  from 
workmen  of  agreements  that  they  will  not  be  mem- 
bers of  unions.  These  statutes  strike  at  one  of  the 
important  causes  of  blacklisting;. 

■   Compare  the  laws  of: 

Cal.  Pen.  Code,  1903.  sec.  679. 
Col.  Acts,  1897,  e.  50,  see.  1-2. 
Coun.  Gen.  St.  1902.  c.  82,  sec.  1297. 
Idaho  Codes,  1901,  sec.  4S5S-8. 
III.  Rev.  at.  190d,  c.  38,  sec.  46. 
lad.  Ann.  St.  1001,  see.  2302. 
Kan.  Ren.  8t.  1M5,  see.  4030." 
Masa.  Rev.  Laws,  1002.  e.  106.  set'.  12. 
'     Miuii.  Rev.  Laws,  1905,  sec.  5097. 
Nev.  Aets,  190;i.  e.  Ill,  see.  1-2. 
N.  .1.  Gen.  St.  18!P5,  p.  1905,  sec.  45-47. 
N.  Y.  Parker's  Crim.  &  Pen.  Code,  sec.  171a. 
Ohio  Ann.  St.  pt.  2,  f'iv.  Code,  sec.  3.3G4-08. 
Ore.  Acts.  ]90;i,  c.  137.  sec.  1. 
Pa.  Die-  1893-1903.  p.  851,  sec.  5. 
P.  R.  St.  &  Code.  I!i02,  see.  553. 
Wis.  Rev.  St.  1898.  e.  182.  see.  4466." 
U.  S.  Conip.  St.  1001,  Title,  56c.  sec.  10. 

False  charges 

Arkansas   and   Missouri   have   statutes   prohibiting 
the   making   of    false   charges   against   railroad   em- 
ployees. 
Ark.  Dig.  1904.  foe.  C0.")5.     Mo.  Rev.  St  .1899,  sec.  21C5. 
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Interference  with  employment 

Eight  states  have  general  statutes  against  interfer- 
ence with  employment,  which  may  be  interpreted  to 
prohibit  blacklisting. 

See  Ala.,  (ra.,  Ind.,  Maine,  Mass.,  N.  H.,  R.  I.,  and  S.  D. 

Morida  and  Mississippi  have  statutes  of  this  nature 
prohibiting^  conspiracy  against  workmen. 
Truthful  statement  furnished 

Though  without  a  blacklisting  law,  Ohio  provides 
that,  upon  ai)plication,  railroads  must  furnish  a  truth- 
ful statement  of  the  cause  of  the  discharge  to  the  em- 
ployee. 
Prohibition  of  blacklisting  in  name'^^ 

Twenty-one  states  and  territories  have  enacted  stat- 
utes, i)rohibiting  blacklisting  as  such  under  the 
term  blackhsting. 

See  Ala.,  (V)h,  Conn.,  Fla.,  Ga.,  111.,  liul.,  Iowa,  Kan., 
Minn.,  Mo.,  Mont.,  Nev.,  N.  D.,  Okla.,  Ore.,  Tex.,  Utah, 
Va.,  Wash.  an<l  Wis. 

Of  these,  fourteen  extend  the  statutes  to  cover  "any 

person"  guilty  of  blacklisting. 

See  Ala.,  Col.,  Conn.,  Kan.,  Mo.,  Mont.,  Nev.,  Iowa, 
Okla.,^*  Va.,  Ore.,  Tex.,  Utah,  and  Wash. 

Two  statutes  apply  only  to  two  or  more  persons 
blacklisting. 

See  III.,  Wis. 
Five  apply  to  railroads  and  other  corporations. 

See  Ind.",  Fla.,  Ga.,  N.  D.,  Minn.^'- 


'*  For  Fedoral  law  see  p.  8 

'•  Corporations,  manufacturers,  manafacturioK  cos.  or  agent  or  attor- 
ney thereof. 

*^  Railroads,  companies,  partnerships  or  corporations. 

"*  Corporations  or  companies  or  agent  or  employee  thereof.  The  general 
statute  applies  t4>  two  or  more  corporations  or  employers. 
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INTRODUCTION 


Tu  (he  legislature  of  1907  (he  following  bills  SBtl" 
rewHitions  relating  to  the  initiative  aiid  referendum  _J 
were  intrrjduced:  Assembly  bilb  388,  857,  US;  SenS 
ate  Nils  135,  177:  Assembly  joint  resolutions  33,  StT 
ii4  ;  Senate  joint  resolution  17. 

A  handy  compilation  of  1aw8  ^od  refcrence&  rtlabii  j 
til  this  subject  will  l>e  ol  great  use  lo  future  ^egi3l^^ 
^res. 

CiiAftLBfi  McGvXTny. 
Chitf  LegislaHvt  Referntce  DcpiyftmeHt 
Wisconsin  Free  Library  Cnmmisfiiow.. . 
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HISTORY 

The  "Initiative"  and  the  "Referendum"  are  new 
terms  for  old  institutions. 

The  initiative^  may  be  defined  as  the  power  the  people 
reserve  to  themselves  to  propose  laws  and  to  enact  or 
reject  the  same  independent  of  the  legislature. 

The  referendum*  may  similarly  be  described  as  the 
power  the  people  reserve  to  themselves  to  approve  or 
reject  any  act  passed  by  the  legislative  assembly. 

The  forms  of  the  initiative  and  the  referendum  may 
be  described  as  optional  or  obligatory  in  their  opera- 
tion upon  the  electorate,  and  as  advisory  or  mandatory 
in  their  oi)eration  upon  the  legislature. 

The  referendum  is  obligatory  when  a  law  must  be 
submitted  to  the  people,  and  optional  when  a  law  is 
submitted  only  upon  petition  by  a  certain  number  of 
voters. 

Under  the  mandatory  initiative  and  referendum,  the 
direct  vote  of  the  people  is  conclusive  in  the  enactment 
of  legislation.  Under  the  advisory  system,  the  voters- 
can  instruct  their  representatives  by  direct  ballot.  To. 
make  the  system  effective  it  is  necessary  to  pledge  rep- 
resentatives to  obey  the  will  of  their  constituents  when 
expressed  by  referendum  vote. 

Public  opinion  laws  merely  secure  the  expression  of 
public  opinion  on  questions  of  public  policy. 

'  romparf  the  deflnltloiiR  In  the  constitutionH  of  Mont.  Const. 
(Amend.  UmjOi  art.  .I.  see.  1:  Okla.  Tonst.  1007.  art.  5.  sec.  1; 
Ore.  Const.  (Amend.  lOOiM  art.  4.  «ec.  I :  S.  D.  Const.  (Amend. 
1898)  art.  .3.  sec.  1  :  and  in  tbe  proposed  amendments  for  Me.  Re- 
solves. 1007.  c.  121;  Mo.  I^ws.  1907.  p.  452;  and  N.  D.  Laws, 
1907.  D.  4ril. 
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Local  legrislation 

The  Swiss  Landesgemeinde  Illustrates  aii  early  use 
of  direct  legislation  in  local  affairs.  The  old  New 
England  town  meeting,  where  measures  were  proposed 
and  adopted  or  rejected  at  the  option  of  the  electors, 
affords  another  tj-pical  example. 
Adoption  of  state  constitutions 

The  state  wide  referendum  for  the  adoption  of  sta1 
constitutions  is  a  familiar  institution  in  the  Unit« 
States. 


The  present  constitution  of  Massachusetts,  adopted  In 
ITSO,  was  the  first  In  this  country  to  be  fiutimllted  to  a 
direct  referendum  vote. 

At  (he  present  time  Delaware  is  the  only  state  in  ttaa 
Union  in  which  a  referendum  is  not  required  for  the  adop- 
tion of  const  national  amendments. 


State  legislation 

The  right  to  instruct  representatives  was  common! 
exercised  before  the  adoption  of  written  constitutii 
in  this  country. 

The  constitution  of  Massachusetts,  adopted  in  1780. 
pressly  asserts  the  right  of  the  people  "to  give  Instruc- 
tion to  their  representatives."  In  1783  the  Instructions 
from  BoHton  ran:  "It  is  our  unalienable  right  lo  commnn- 
-Icate  to  you  our  sentiments,  end  wlien  we  shall  Judge 
jieceasary  or  convenient,  to  give  you  our  Instructions  on 
any  special  matter,  and  we  expect  you  will  bold  your- 
selves  at  all   times  bound   to   attend    to  and   to   observe 

After  the  adoption  of  written  constitutions,  judi- 
cial decisions  generally  concurred  in  the  doctrine  that 
the  legislative  assembly  had  no  authority  to  redelegate 
the  legislative  power  which  was  constitutionally  vested 
in  that  body.  .Accordingly  ihe  legislature  had  no 
authority  lo  refer  the  adoption  or  rejection  of  a  general 
law  to  the  people  of  the  state. 
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For  judicial  declBlone  on  this  point,  compare  the  follow- 
ing cases:  Thome  v.  Cramer,  18BI.  15  Barb,  (N,  T.), 
112;  Barto  v.  Hlmrod,  18B3,  S  N.  Y.,  483;  People  v.  ColllnB, 
1854,  33  Mich..  343;  State  v.  Copeland,  1S64.  3  R.  I.,  33; 
Santo  V.  State,  1S35,  2  la.,  165:  State  v.  Hayes,  ISSl,  61 
N.  H..  261. 

For  a  conlrary  view,  see  State  v.  Parker,  1854,  26  Vt., 
357- 

Special  constitutional  provisions 

The  adoption  of  constitutional  provisions  wliich  ex- 
pressly require  popular  ratification  or  rejection  of 
leg;islative  acts  on  specified  questions,  is  the  next  step 
in  the  history  of  direct  legislation  in  the  United  States. 

Provisions  for  the  obligatory  state  wide  referendum 
on  special  qsiestions  are  found  quite  generally  in  our 
state  constitutions.  They  cover  a  variety  of  questions 
including  suffrage,  state  boundaries  and  annexations  of 
territory,  the  location  of  the  seat  of  government  and  of 
State  institutions,  apportionment,  the  incurring  of  state 
indebtedness,  the  loaning  of  the  state  credit,  banks  and 
banking,  state  aid  to  railways,  taxation,  appropriations, 
sale  of  school  lands,  and  provisions  for  education. 

For  typical  lllUBtratlona  of  the  obligatory  referendum 
compare  the  following  constitutional  provisions: 

Suffrage.  Col.  Const.  1876.  art.  7,  sec,  2:  N.  D.  Const, 
1889,  art.  5,  sec.  122;  S.  D,  Const.  1889,  art.  7.  sec.  2; 
Wis.  Const.  1848,  art.  3.  sec.  1. 

State  boundaries  and  annexations  of  territory.  W.  Va. 
Const.  1872,  art  G.  see.  11. 

Lomtion  of  seat  of  government.  Col.  Const  1S7G,  art, 
8,  sec.  2;  Kan.  Const.  1859.  art  15.  sec.  8;  Mont.  Const 
1889,  art.  10,  sec.  2;  Ore.  Const  1857.  art  14.  sec.  1;  Pa. 
Const  1873,  art  3,  sec.  28:  S.  D,  Const.  1889,  art  SO; 
Wash.  Const  1889.  art.  14,  see.  i. 

Location  of  state  institutions.  Tei.  Const.  1816,  art  7, 
sees.  10  and   14;   W.vo.  Const   1889,  art  7.  sec.  23, 

Apportionment.    W.  Va.  Const.  1872,  art  fi,  sec.  50. 

Public  credit.  Cal.  Const.  1879,  art  16:  Col.  Const 
1876,  an.  11.  sec.  5:  Id.  Const  1889.  art.  8.  sec.  1;  nt 
Const  1870.  art.  4.  sec.  18;  la.  Const  1857,  art  7.  sec.  3; 
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Kan.  Const.  1859,  art.  11,  sec.  S:  Ky.  Const.  IBSl. 

Mo.  Const.  1ST6,  art.  4.  sec,  *i:  Mont.  Const.  18S3.  art  13, 

sec.   2:    N.    J.  Const.    1844.    art.    4,  sec.   6:    N.    Y.    ConsL 

(Amend.  1905)  art.  7.  aep.  4;  H.  1.  Codbi.  1844.  art.  4. 
sec.  13;  S.  C.  Const.  189&,  art.  10.  sec.  11;  Wash.  Const 
18S9,  art.  8,  sec.  3;  Wyo,  ConBt.  1S8S.  art  16.  eec.  3. 

Banks  and  banking.  III.  Const  ISTO,  art  11.  sec.  3 
Coast.  1857.  art  8.  sec.  5;  Kan.  Const.  1853,  art  13.  hoc: 
S:  Mo,  Const  187B,  art  12.  sec.  26:  and  WU.  Const  1848. 
art,  11,  sec.  3.  WiBconsIn  provides  for  a  double  refer- 
endum, flrsi.  to  determine  whether  a  law  shall  be  sub- 
mitted, and  then,  by  a  second  referendum,  whether  the 
law  submitted  shall  be  adopted. 

Stale  aid  lo  raiUcays.  Minn.  Const  (Amend.  1860)  art 
9,  sec.  2. 

Taxation.    Col.  Const  1ST6.  art,  10,  sec.  11:    Id.  ConsL 

1889,  ai-1.  7.  sec.  9;   III.  Const   1870.  art   4.  aec.  33;    MonL 

Const.  1889,  art.  12,  sec,  9;  Utah,  Const,  1895,  art,  13,  sec,  1. 

Appropriations   tor  public    buildings.    Col,   Const    187*, 

art.  11,  sepH.  3-5;  111,  Const  1870,  art,  4,  see.  33. 

Sale  of  irhool  landa.     Kan.  Const.  1859,  art  G.  sec.  5. 
Provitions  for  education.     Tex.  Const,  18TS,  art  7.  sees. 
10  and  14. 
Recent  constitutional  amendments 

W'iiliiii  recent  year^  a  imtiiber  of  states  have  adopted 
aMistitiui'Jiia!  priivisiuii.-.  establishing  the  initiative  and 
referendum  for  general  state  legislation.  These  amend- 
ments provide  for  the  optional  initiative  and  referen- 
dum, whereas  the  older  const i in tional  provisions  for 
ihe  referendnm  on  special  slate  qiiestions  are  oblif^tory. 
For  recent  constllutional  provisions  (or  direct  state 
■  leglBlatlon.  see  S.  D.  Const.  (Amend,  1898)  art  3.  sec. 
1:  urah.  Const  (Amend.  19i)0)  art.  fi,  sees.  1  and  22:  Ore. 
Const.  (Amend.  1902).  art  4,  sei',  1;  Nev.  Const  (Amend. 
19041  art  19.  sees.  1  and  2.  (provides  referendum  only): 
Mont  Const  (Amend.  190S)  art.  5.  sec.  1;  Okla.  Const. 
1907.  art  5.  sees.  1-4.  6-8,  and  art.  24.  sec,  3. 

For  proposed  const  It  u  tional  amendments,  see  Me,,  Re- 
solves, 19117.  c-  121:  Mo..  Laws.  1907.  p,  452-:i;  N.  D..  Lawa, 
19il7.  p,   451-3, 

AdvlBory  systems 

Tile  ilifficully  of  securing  constitutional  amendments 
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for  the  initiative  and  referendum  has  led  to  the  devel- 
opment of  other  methods  for  securing  at  Itast  partial 
systems  of  direct  state  legislation. 

Public  opinion  laws,  A  public  opinion  system  was 
enacted  in  Illinois  in  1901.  The  electors  of  that  state 
have  voted  upon  a  number  of  legislative  questions ; 
but  as  the  candidates  for  the  legislature  were  not 
pledged  to  obey  the  wishes  of  their  constituents,  these 
expressions  of  opinion  have  not  been  very  effective  in 
securing  the  legislation  desired. 

See  IIJ.  Laws,  1901,  p.  138. 

The  advisory  system  ivilhin  parties.  The  advisory 
system  within  the  parties  at  primary  elections  was 
adopted  in  Texas  in  1905. 

Sae  Ten.  Laws.  1905.  c.  11,  sec.  140. 
Validity  of  the  initiative  and  the  referendam 

The  validity  of  legislation  for  the  initiative  and 
referendum  has  been  sustained  in  a  number  of  recent 
court  decisions. 

In  1903  the  supreme  court  of  Oregon  held  that- the 
initiative  and  referendum  amendment  to  the  constitu- 
tion did  not  atK)lish  nor  destroy  the  republican  form  of 
government,  nor  substitute  another  in  its  place.  The 
court  declared:  "The  representative  character  of  lh« 
government  still  remains.  The  people  have  simply  re- 
served to  themselves  a  larger  share  of  legislative 
power."     Kadderly  v.  Portland,  1903,  44  Ore..  118. 

An  IntereatlnK  discussion  as  to  wbat  constitutes  repre- 
sentative govertnuent  la  given  by  Madison  in  Tlie  Federal- 
ist. 302. 

For  additional  Judicial  decisions  on  direct  legislation, 
see  Stale  ex  rel.  Lavin  et  al.  v.  Bacon  et  al.,  1901.  14  B. 
D..  2S4;  and  Id  re  Pf abler.  1906.  88  P.,  270. 
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LAWS  AND  JUDICIAL  DECISIONS^ 


r 

^M  10  THl 

m        LAWS  A 

H  Foreign  countries 

■  Sui'tscrlaiid."     Fed.  Const.   1S74,  art.  S9.     Federal 

laws,  enactments,  and  resolutions  are  to  be  passed  only 
by  the  agreement  of  the  two  councils.  Federal  laws 
must  be  submitted  for  acceptance  or  rejection  by  the 
people  if  the  demand  is  made  by  30,000  voters  or  by 
8  Cantons.  The  same  principle  applies  to  federal 
resolutions  which  have  a  general  application  and  which 
are  not  of  an  urg'ent  nature, 

art.  120.  When  either  council  of  the  Federal  As- 
sembly passes  a  resolution  for  the  complete  amendment 
of  the  federal  constitution  and  the  other  council  does 
not  agree,  or  when  50,000  voters  demand  the  complete 
amendment,  the  question  whether  the  federal  constitu- 
tion oughl  to  be  amended  is,  in  either  case,  to  be  sub- 
mitted to  a  referendmn  vote,  and  if  the  majority  of  the 
citizens  who  vote  pronounce  in  the  affirmative,  there 
must  be  a  new  election  of  both  councils  for  the  pur- 
pose of  preparing  the  complete  amendment. 
"The  premnt  Btuflj 
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■  ItKlt  onl7  wlCta  the  InlUaQve  and 
ii  n(flt»  IrelRlailan.  Consiliiitioaal  pro- 
rpfPTpnaum   in    special    alate   qoeatlani. 

^ Inir  (o  thp  Inlilailvp  snd  rrfcrairtam  la 

loctl  ilfalni.  are  Dot  conaldorMl. 
»  Sw  rnitpd  StatM.     67lh  Cona.     SbH  aw 

no    1    (In  aerial   no.   <44ni    p.   B82-94.   for  a..    — _ 

tbc  HwtM  rrrrrrDdiin  and  lultlatlrp.  hy  Arlbiir  S.  Hardy,  formerly    I 
TI.  8.  mtnlstrr  to  EWlta^rlaad. 
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Fed.  Law.  June  17,  1874.  This  law  provides  the 
procedure  for  referenduins. 

Fed.  Const,  (.\mend.  1891)  art.  121.  Partial  amend- 
ment may  take  place  through  the  forms  of  popular 
initiative  or  of  those  required  for  passing  federal  laws. 
The  initiative  may  be  used  when  50,000  voters  present 
a  petition  for  the  enactment,  the  abolition,  or  the  altera- 
tion of  certain  articles  of  the  federal  constitution. 
When  several  subjects  are  proposed  for  amendment  or 
for  enactment  in  the  federal  constitution  by  means  of 
the  initiative,  each  must  form  the  subject  of  a  special 
petition.  Petitions  may  be  presented  in  the  form  of 
general  suggestions  or  of  finished  bills.  When  a  peti- 
tion is  presented  in  tlie  form  of  a  general  suggestion, 
and  the  Federal  .Assembly  agrees  thereto,  it  is  the  duty 
of  that  body  to  elaborate  a  partial  amendment  in  the 
sense  of  the  initiators,  and  to  refer  it  to  the  people  and 
the  Cantons  for  acceptance  or  rejection.  If  the  Federal 
.Assembly  does  not  agree  lo  the  petition,  then  the  ques- 
tion of  whether  there  shall  be  a  partial  amendment  at 
all  must  be  submitted  to  the  vote  of  the  people,  and  if 
the  majority  of  voters  express  themselves  in  the  affima- 
tive,  the  amendment  must  be  taken  in  hand  by  the  Fed- 
eral .Assembly  in  the  sense  of  the  people. 

When  a  petition  is  presented  in  the  form  of  a  finished 
bill,  and  the  Federal  .Assembly  agrees  thereto,  the  bill 
must  be  referred  to  the  people  and  the  Cantons  for  ac- 
ceptance or  rejection.  In  case  the  Federal  Assembly 
does  not  agree,  that  body  can  elaborate  a  bill  of  its 
own,  or  move  to  reject  the  petition  and  submit  its  own 
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bill  or  motion  to  ihe  vole  of  the  people  and  the  Cantons 
along  with  the  petition. 

art.  123.  The  amended  federal  constitution,  or  the 
ajnended  part  thereof,  is  to  be  in  force  when  it  has 
been  adopted  by  a  majority  of  the  citizens  who  take 
part  in  the  vote  thereon,  and  by  a  majority  of  the  states. 
In  making  up  a  majority  of  the  slates  the  vote  of  a  half 
Canton  is  coimted  as  a  half  vote. 

Fed.  Uw.  June  21.  1892.  This  law  provides  the 
mode  of  procedure  for  the  initiative. 

The  Cantons.  All  the  Cantons  possess  the  Initiative 
either  in  conatitutlomtl  or  leglBtatlve  matters,  or  both. 
All  except  Freibui-g  have  some  form  o(  the  referendum 
either  obligatory  or  optional,  or  both. 

Great  Britain.  The  question  of  introducing  the  ref- 
erendum to  settle  disputes  between  the  two  houses 
was  recently  discussed  in  the  British  Parliauicni. 

See  the  Parliamentary  Debates  for  June  24,  190T.  p. 
Sn.  922-3. 

Commonivcahh  of  Australia.  Const.  lilOO.  This 
constitution  was  ratified  by  referendum  vote  taken  in 
the  separate  colonies  in  Australia  from  1898  to  1900. 
Under  chapter  8,  section  128,  of  the  constitution,  pro- 
posed amendments  must  be  submitted  to  a  referendum 
vote.  A  double  majority  is  required  for  ratification, 
namely,  a  majority  of  all  the  electors  voting  and  also  a 
majority  vote  in  more  than  half  of  the  states. 

Nonvay.    An  interesting  use  of  the  referendum  was 
made  by  the  people  of  Norway  in  their  separation  from 
Sweden.     A  Resolve  of  the  Storthing  on  July  28.  1905,  j 
provided  for  a  referendum  vote  of  the  electors  over  the  { 
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whole  countrj'  to  decide  the  question  of  the  dissolution 
of  the  union.     The  referendum  look  place  on  August 
13,  1905,  and  resulted  in  a  practically  unanimous  vote 
for  the  dissolution. 
TTnited  States 

niiuois.  Laws.  1901.  p.  198,  Under  this  law  the 
submission  of  any  question  for  an  expression  of  public 
opinion  may  be  secured  on  a  written  petition  signed  by 
10%  of  the  registered  voters  of  the  state.  The  petition 
must  be  filed  with  the  proper  election  officers  not  less 
than  sixty  days  before  the  election  at  which  the  ques- 
tion is  to  be  considered.  Not  more  than  three  propo- 
sitions may  be  submitted  at  the  same  election  and  they 
are  to  be  submitted  in  the  order  of  filing. 

Maine.     (Proposed  Const,  .^mend.)  Resolves,  1907, 
c.  121.     This  amendment  applies  to  statutory  but  not 
to  constitutional  law.     Certain  specific  exemptions  are   , 
also  made  for  statutory  law. 

Emergency  bills  are  not  subject  to  the  referendum. 
Such  bills  may  include  measures  immediately  necessary 
for  the  preservation  of  the  public  peace,  health,  or 
safety,  but  may  not  include  (1)  an  infringement  of 
the  right  of  home  rule  for  municipalities;  (2)  a  fran- 
chise or  license  to  a  corporation  or  an  individual,  ex- 
tending longer  than  one  year;  or  (3)  provision  for  the 
sale,  or  purchase,  or  renting  for  more  than  five  years 
of  real  estate.  The  emergency  and  also  tlie  facts 
creating  the  same  must  be  set  forth  in  the  preamble  of 
the  act.     A  two-thirds  vote  of  all  the  members  elected 
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necessary  to  pass  an  emergency  meas- 


Initiative  bills  may  propose  any  measure,  including 
bills  to  amend  or  repeal  emergency  legislation,  but  not 
to  amend  the  slate  constitution.  Tlie  petition  must 
set  forth  the  full  text  of  the  measure  proposed  and 
must  be  signed  by  not  less  than  12,000  electors.  Pro- 
posed measures  must  be  submitted  to  the  legislature, 
and  unless  they  are  enacted  without  change,  they  must 
be  submitted  to  the  electors  together  with  any  amended 
form,  substitute,  oi  recommendation  of  the  legislature, 
in  such  a  manner  that  the  people  can  choose  Ijetween 
the  competing  measures,  or  reject  both.  When  there 
are  competing  bills  and  neither  receives  a  majority  of 
the  votes  given  for  and  against  both,  the  one  receiving 
the  most  voles  is  to  be  resubmitted  by  itself  at  the  next 
general  election,  to  be  held  not  less  than  sixty  days  after 
the  first  vole  thereon :  but  no  measure  is  to  be  resub- 
mitted unless  it  has  received  more  than  one-third  of  the 
votes  given  for  and  against  both.  An  initiative  meas- 
ure enacted  by  the  legislature  without  change  is  not 
to  be  referred  unless  a  popular  vote  is  demanded  by  a 
referendum  petition.  If  the  governor  vetoes  any 
measure  initiated  by  the  people  and  passed  by  tlie  legis- 
lature without  change  and  his  veto  is  sustained  bj-  the 
legislature,  the  measure  is  to  be  referred  to  the  people 
at  the  next  general  election. 

The  legislature  may  enact  measures  expressly  con- 
ditioned Upon  the  people's  ratification  by  referendum 
vote. 

Petitions  for  a  reference  of  any  act  parsed  by  the 


THE  INITIATIVE  AND  ItEFBRBUDUM 


legislature  must  be  signed  by  not  less  than  lO.UOO  elec- 
tors, and  must  be  filed  within  ninety  days  after  the  re- 
cess of  the  legislature.  The  governor  is  required  to 
give  notice  of  the  suspension  of  acts  through  referen- 
dum petitions  and  make  public  proclamation  of  tlie 
time  when  the  referred  measure  is  to  be  voted  upon. 
Referred  measures  do  not  take  effect  until  thirty  days 
after  the  governor  has  announced  their  ratification  by 
a  majority  of  the  electors  voting  thereon. 

Missouri.  (Proposed  Const.  Amend.  ^)  Laws, 
1907,  p.  452-3.  The  initiative  and  referendum  afiply 
to  statutory  law  and  to  constitutional  amendments. 
Initiative  petitions  require  not  more  than  8%  t)f  the 
legal  voters  in  each  of  at  least  two-thirds  of  the  con- 
gressional districts  in  the  state.  Every  petition  must 
include  the  full  text  of  the  measure  proposed,  and  must 
be  filed  not  less  than  four  months  before  the  election 
at  which  it  is  to  be  voted  upon. 

The  referendum  may  be  ordered  upon  a  petition 
signed  by  5%  of  the  legal  voters  in  each  of  at  least 
two-thirds  of  the  congressional  districts,  or  by  the 
legislative  assembly.  Emergency  measures  are  exempt 
from  the  referendum.  Laws  making  appropriations 
for  the  state  government,  for  the  state  institutions,  and 
for  the  public  schools  are  also  exempt.  Referendum 
petitions  must  be  filed  not  more  than  ninety  days  after 
the  final  adjournment  of  the  legislative  session.  A 
referred  measure  becomes  a  law  when  approved  by  a 
majority  of  the  votes  cast  thereon. 
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Montana.  Const.  (Amend.  1906)  art.  5,  sec  1. 
Direct  legislation  is  established  for  statutory,  but  not 
for  constitutional  law.  Certain  speciBc  exemptions 
are  also  made  for  statutory  law.  The  referendum  may 
not  be  invoked  for  emergency  measures. 

Initiative  petitions  require  8%  of  the  legal  voters 
from  two-tifths  of  the  whole  number  of  counties  of 
the  state.  They  must  include  the  full  text  of  the  meas- 
ure proposed,  and  must  be  filed  not  less  than  four 
months  before  the  election  at  which  they  are  to  be 
voted  upon. 

Referendum  petitions  require  5%  of  the  voters  from 
each  of  two-fifths  of  the  counties  and  they  must  be 
filed  not  later  than  six  months  after  the  final  adjourn- 
ment of  the  legislative  session. 

.■\ny  measure  referred  to  the  people  is  to  remam  nt 
full  force  and  eflfect  unless  the  referendum  petition  is 
signed  by  15%  of  the  legal  voters  of  a  majority  of  the 
whole  number  of  the  counties  of  the  state,  in  which 
case,  the  law  remains  inoperative  until  it  is  passed  iqtoo 
at  an  election  and  the  result  has  been  determined  ai 
provided  by  law. 

Laws,  1907,  c.  62.  This  law  establishes  the  proced- 
ure for  carrying  the  direct  legislatiwi  provisions  of  the 
constitution  into  effect.  It  definitely  sets  forth  the  re^ 
quirements  as  to  the  form  of  petitions :  the  verification 
of  signatures :  the  duties  of  officials  in  submitting  peti- 
tions :  the  publication  and  distribution  of  the  title  atid 
text  of  measures  and  of  arguments ;  the  manner  of  con- 
ducting the  elections  and  of  canvassing  the  vote;  and 
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the  proclamation  of  the  governor  declaring  the  eaact- 
ment  of  the  approved  measures. 

Provision  is  made  for  the  official  distribution  of  the 
text  of  measures  to  all  the  electors  in  the  state.  In  ad- 
dition, arguments  for  or  against  any  proposed  meas- 
ures may  be  supplied  at  the  expense  of  the  parties  inter- 
ested; and  such  arguments  when  printed  in  pamphlet 
form  of  specified  size  and  style,  will  be  mailed  by  the 
state  with  the  official  copy  of  the  measure  to  eacb 
voter. 

Parties  filing  initiative  petitions  may  supply  argu- 
ments for  and  opposing  parties  may  supply  arguments 
against  the  measures  proposed.  In  tlie  case  of  refer- 
endums,  any  person  may  supply  arguments  for  or 
against  the  referred  measures ;  but  the  secretary  of 
state  is  not  obliged  to  receive  any  pamplilets  for  distri- 
bution unless  a  sufficient  number  is  furnished  to 
supply  one  to  every  legal  voter  in  tiie  state. 

Nevada.  Const.  (Amend.,'  1904)  art.  19,  sees.  1 
and  2.  A  referendum  may  be  ordered  on  petition  of 
10%  of  ihe  voters.  A  referred  measure  becomes 
operative  when  approved  by  a  majority  vote. 

North  Dakota.  (Proposed  Const.  Amend.')  Laws^ 
1907,  p.  451-3.  The  initiative  and  referendum  apply 
to  statutory  law  and  to  constitutional  amendments,  but 
the  same  constitutional  amendment  may  not  be  pro- 
posed oftener  than  once  in  ten  years. 

Initiative  petitions  require  not  more  than  8%  of 
the  legal  voters,  they  must  include  the  full  text  of  the 
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measure  proposed,  and  iimst  be  filed  not  less  than 
thirty  days  before  any  regialar  session  of  the  legislature. 
The  proposed  measure  must  be  transmitted  to  the 
legislature  as  soon  as  it  convenes.  Initiative  meas- 
ures take  precedence  over  all  other  measures  in  the 
legislative  assembly,  except  appropriation  bills,  and 
must  be  enacted  or  rejected  without  change  or  amend- 
ment within  forty  days.  Any  initiative  measure 
enacted  by  the  legislature  is  subject  to  referendum  peti- 
tion, or  it  may  be  referred  by  the  legislature.  If  it  is 
rejected,  or  no  action  is  taken  upon  it  by  the  legis- 
lature within  the  forty  day  limit,  it  must  be  submitted 
to  the  people  for  approval  or  rejection  at  the  next 
regular  election.  The  legislature  may  reject  any  meas- 
ure proposed  by  initiative  petition  and  propose  a  com- 
peting bill  to  accomplish  the  same  purpose.  This  gives 
opportunity  for  publicity,  for  committee  hearings, 
for  the  taking  of  testimony,  for  debate,  and  for  delib- 
erative consideration.  When  an  initiative  measure  and 
a  competing  bill  are  both  proposed,  they  must  both  be 
submitted  to  the  people.  In  case  conflicting  measures 
submitted  at  the  same  election  are  lx>th  approved  by  a 
majority  of  the  votes  severally  cast  for  and  against  the 
same,  the  one  receiving  the  highest  number  of  affirma- 
tive vote.s  becoines  valid  and  the  other  is  thereby  re- 
jected. 

The  referendum  does  not  apply  to  emergency  meas- 
ures. However,  provision  is  made  against  an  undue 
use  of  the  emergency  clause  by  the  requirement  that 
the  facts  creating  the  emergency  be  stated  in  one  sec- 
tion of  the  bill,  and  if  upon  an  aye  and  nay  vote  in 
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each  house,  two-thirds  of  all  the  members  elected  to 
each  house  vote  on  a  separate  roll  call  in  favor  of  the 
law  going  into  inslant  operation,  it  becomes  operative 
upon  approval  of  the  governor. 

Referendum  petitions  require  not  more  than  CT^  of 
the  legal  voters  and  must  be  filed  not  more  than  ninety 
•days  after  the  final  adjournment  of  the  legislature. 
Any  constitutional  amendment  or  other  measure  i 
ferrcd  to  the  people  is  to  take  effect  when  approved  by 
a  majority  of  the  votes  cast  thereon,  and  is  to  be  in 
force  from  the  date  of  the  official  declaration  of  the  , 
-vote. 

This  amendment  is  self  executing,  but  legislation 
may  be  enacted  to  facilitate  its  operation. 

Oklaiioma.  Const.  19I1T,  art.  .1.  sees.  1— i,  6-8,  and 
art.  24.  sec.  3,  The  initiative  anti  referendum  apply 
to  constitutional  and  to  statutory  law.  Emergency 
measures  are  exempt  from  the  referendum  provisions. 

I.£gis!alive  measures  may  be  proposed  by  8%.  and 
amendments  to  the  constitulion  by  \5fc  of  the  legal 
voters.  Initiative  petitions  must  contain  the  full  text 
of  the  measure  proposed.  They  must  be  filed  with  the 
secretary  of  slate  and  be  addressed  to  the  governor 
■who  must  submit  them  to  the  people. 

A  referendum  may  be  ordered  by  '>%  of  the  legal 
■voters.  Petitions  for  referred  measures  must  be  filed 
not  more  than  ninety  days  after  the  final  adjournment 
of  the  legislature. 

Initiative  measures  require  a  majority  of  the  votes 
cast  at  the  election,  while  only  a  majority  of  the  votes 
cast  on  a  referred  measure  are  necessary  to  give  it  ef- 
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fett.  The  referendum  may  be  deiiiaiided  by  tlie  peo- 
ple against  one  or  more  items,  sections,  or  parts  of  any 
act  of  the  legislature. 

The  explicit  slatemenE  is  also  inserted  that  "the 
reservation  of  the  powers  of  tiie  initiative  and  refer- 
endum shall  not  deprive  the  legislature  of  ihe  right  to 
repeal  any  law,  or  propose  or  pass  any  measure  which 
may  be  consistent  with  the  constitution  of  the  state 
and'the  constitution  of  the  United  States." 

In  the  light  of  the  experience  oC  older  states  that  have 
adopted  direct  leglelatioa  in  state  affairs,  thie  etatement 
eeems  superfluous.  The  provisloQB  of  the  state  conatltu- 
tlone  which  reserve  direct  leKislatlve  power  for  the  people 
do  not  contempln'e  the  restriction  of  initiative  power  in 
the  legislature;  the  power  constitutionally  delegated  to 
represenlalivea  to  ioitiate  measures  or  to  repeal  laws  still 
remains.  The  people  merely  reserve  the  right  to  propose 
measures  and  to  eniict  or  reject  either  initiative  or  leglB- 
latlve  measures  independent  of  the  legialative  aasembly. 
For  a  discussion  of  this  point,  see  Kadderly  v.  Portland, 
1803,  44  Or.  118. 

Oregon.  Const.  (Amend.,  1902)  art.  4.  sec,  1.  The 
initiative  and  referendum  apply  to  constitutional  and 
to  statutory  law,  but  the  referendum  may  not  be  in- 
voked for  emergency  measures. 

Every  initiative  petition  must  contain  the  full  text  of 
the  measure  proposed,  must  be  signed  by  at  least  f 
of  the  legal  voters,  and  must  be  filed  not  less  than  four 
months  before  the  election  at  which  it  is  to  be  voted  I 
upon. 

Referendum  petitions  must  be  signed  by  at  least  a% 
of  the  voters,  and  must  be  filed  not  more  than  ninety- 
days  after  the  final  adjournment  of  the  legislative  a 
sembly. 

Any  measure  referred  to  the  people  becotnes  a  law  | 
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when  it  is  approvfd  Ijy  a  majority  of  the  votes  cast 
thereon. 

The  Initiative  and  referendum  amendment  does  not 
ftbolisb  or  deetroy  the  republican  (orm  oC  government  or 
auhstltute  another  in  its  plHce.  The  representative  char- 
acter of  the  government  atlll  remalna 

Under  this  amendment.  It  is  true,  the  people  may  ex- 
ercise a  legislative  power  and  may  In  etTect  veto  bllla 
passed  and  approved  by  the  legislature  and  the  governor. 
but  the  legislative  and  executive  departments  are  not  de- 
stroyed.,.  .Laws  proposed  and  enacted  by  the  people  under 
the  tnlUatlve  laws  of  the  amendment  are  sultject  to  the 
BBtne  constitutional  limitations  as  other  statutes  and  may 
be  amended  or  repealed  by  tbe  legislature  at  will.  Kad- 
derly  v.  Portland.  1903.  44  Or.  118. 

Laws,  1907.  c.  22ti.  This  act  facihtales  the  opera- 
tion of  the  initiative  and  referendum  powers  reserved 
by  the  people,  regulates  elections  therenndcr,  and  pro- 
vides penalties  for  violations.  The  law  definitely  pre- 
scribes ihe  form  of  initiative  and  referendum  petitions; 
the  manner  of  verifying  signatures;  the  duties  of  offi- 
cials in  submitting  measures;  the  method  of  canvass- 
ing and  making  retiinis;  and  the  declaration  of  the 
tnactment  of  approved  nieasiircs. 

The  following  definite  provision  is  made  for  the 
publication  and  distribution  of  the  text  of  proposed 
measures  and  for  arguments  advocating  or  oppositig 
the  questions  submitted :— I3efore  any  election  at  which 
any  proposed  law  or  amendment  to  the  constitution  is 
to  be  submitted  to  the  people,  the  secretarj-  of  state  is 
required  to  have  printed  in  pamphlet  form  the  text  of 
each  measure  to  be  submitted, together  with  the  title  as 
it  will  Appear  on  the  official  ballot.  Parties  filing  ini- 
tiative petitions  have  the  right  to  file  any  arguments 
advocating   such   measures.     In  the  case   of   referen- 
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duins,  any  person  has  the  right  to  file  arguments  for 
or  against  the  referred  measures.  The  parties  offer- 
ing arguments  for  distribution  must  pa}'  all  the  ex- 
pense for  paper  and  printing  to  supply  one  copy  with 
every  copy  of  the  lueasure  to  be  printed  by  the  state. 
The  cost  of  printing,  binding,  and  distributing  the 
measures  proposed,  and  of  binding  and  distributing- 
the  arguments,  are  to  be  paid  by  the  state  as  a  part  of 
the  state  printing.  Within  a  specified  time  before  any 
election  at  which  measures  are  to  be  voted  upon,  the 
secretarj'  of  state  is  required  to  transmit  copies  of  each 
measure  together  with  the  arguments  submitted,  to  the 
voters  within  the  state. 

See  Stevens  v.  BenMin.  1907,  91  P.  &77. 
y  South  Dakota.  Const.  (Amend..  1898)  art,  3,  sec 
1.  Under  this  amendment  the  people  e^pressly  re- 
serve the  right  to  propose  measures  which  the  legisla- 
ture is  required  to  enact  and  to  submit  to  a  vote  o£  the 
electors.  They  also  reserve  the  right  to  require  a  ref- 
erendum on  any  law  which  the  legislature  may  have 
enacted,  except  laws  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or  safety,  and 
laws  for  the  support  of  the  state  government  and  its- 
existing  public  institutions. 

Not  more  than  5%  of  the  qualified  voters  are  re- 
quired to  invoke  either  the  initiative  or  the  referen- 
dum. 

Pol.  Code,  1903.  sees.  21-7.  Initiative  petitions 
must  contain  the  substance  of  the  law  desired.  Refer- 
endum petitions  must  describe  the  law  to  be  submitted 
by  setting  forth  the  title  together  with  the  date  of  pas- 
age  and  approval ;  such  petitions  must  lie  filed  withii* 
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ninety  days  after  the  adjournment  of  the  legislature. 
Initiative  or  referendum  measures  approved  by  a  ma- 
j'ority  of  the  votes  cast  thereon  become  law  and  are  to 
be  in  force  immediately  after  the  result  has  been  offi- 
cially determined.     (Laws,  1899,  c.  93.) 

The  legislature  having  declared  that  the  provisions  of 
an  act  are  neceBsary  (or  the  immedtste  preservation  and 
support  of  the  eilsting  public  institutions  of  the  St&W, 
that  declaration  is  conclueive  upon  this  court.  Such  an  act 
is  clearly  not  nitbin  the  referendum  clause  ot  sec.  1  BM 
amended,  ot  arl.  3  of  the  constitution.  State  ex  rel.  Lavin 
et  al.  V.  Bacon  et  al.  1901,  H  South  Dakota,  391. 

Texas.  Laws,  1905,  c.  11.  sec.  140.  Under  the 
primary  election  law,  10%  of  the  voters  in  any  politi- 
cal parly  may  propose  policies  and  candidates  and  se- 
cure a  direct  parly  vote  thereon.  Petitions  are  to  be 
filed  with  the  chainnan  of  the  county  or  precinct  execu- 
tive committee  at  least  five  days  before  the  tickets  are 
to  be  printed  and  the  chairman  may  require  a  sworn 
statement  that  the  names  of  the  applicants  are  genuine. 

The  number  of  signatures  required  for  a  petition  is 
to  be  determined  by  the  votes  cast  for  the  party  nom- 
inee for  governor  at  the  preceding  election.  It  is  the 
duly  of  the  chairman  to  submit  any  proposition  for 
which  a  petition  is  filed,  and  the  delegates  selected  at 
that  time  are  to  be  considered  instructed  for  which- 
ever proposition  a  majority  of  the  votes  is  cast.  Pro- 
vision is  also  made  that  all  additional  expense  of  print- 
ing any  proposition  on  the  official  primary  ballot  is  to 
be  paid  for  by  the  parties  requesting  the  same. 

Utah.  Const.  (Amend,  1900)  art.  6,  sees  1  and  28. 
This  amendment  provides  for  direct  legislation,  but 
the  amendment  is  not  self  executing  and  three  succes- 
sive legislatures  have  refused  to  put  it  in  force. 
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SUMMARY 


The  leading  provisions  relating  to  direct  state  legis- 
lation may  be  summarized  under  the  scope  of  direct 
legislation,  limitations  on  the  re-submission  of  meas- 
.ures,  procedure  for  initiative  petitions,  procedure  for 
reference  of  measures,  enactment  of  referred  meas- 
ures, and  penalties. 

SCOPE  OF  DIHECT  LEfUSLATlON 

In  the  United  States  direct  legislation  has  been  ap- 
plied to  constitutional  and  to  statutory  law;  it  has  also 
been  employed  to  obtain  expressions  of  public  opinion 
on  state  affairs,  and  lo  secure  instnictions  as  to  party 
policy  within  the  jjolitical  parties. 
Constitutional  law 

The  constitutional  amendments  for  direct  legislation 
in  state  affairs  apply  generally  to  constitutional  law. 

Exceptions.     Some   of   the   states  exempt   constitu-  ■ 
tional  amendments  from  the  operation  of  the  initiative,  1 

See  Mont.  Const.  (Amend.  1906)  art.  B.  sec.  1;  Me.  (PKh  I 
posed  Const.  Amend.)  Resolves.  1907.  c.  121. 
Statutory  law 

As  regards  statutory  law.  most  of  the  amendments  ' 
provide  for  specific  exceptions  to  the  use  of  direct  legis-J 
lation  and  also  provide  for  emei^ency  measures. 
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Exceptions.  Tile  specific  exceptinns  generally  re- 
late to  appropriations  for  the  current  expenses  of  the 
state  govcrninent,  for  the  maintenance  of  the  state  in- 
stitutions, and  for  the  support  of  the  public  schools. 

Compare  the  provisions  of  Me.,  Ho..  Mont,  and  S.  D. 

Emergency  measures.  Laws  necessary  for  the  im- 
mediate preservation  of  the  public  peace,  health,  or 
safety,  are  generally  exempt  from  the  operation  of  the 
referendum. 

See  Me.  (Proposed  CotiBt.  Amend.)  Reaolves,  1907.  c 
121;  Mo.  (Proposed  Const.  Amend.)  Lans.  1907,  p.  452-3; 
Mont.  Const.  (Amend.  1906)  art.  5.  sec.  1:  N.  D.  (Pro- 
posed Const.  Amend. I  Laws.  1907.  P.  4B1-3;  Okla.  Const 
1907.  an.  5,  sec.  2:  Ore.  Const.  (Amend.  1902)  art,  4.  sec. 
1;   S.  D.  Const.   (Amend.  1898)  art.  3,  sec.  1. 

.\  safeguard  against  the  undue  use  of  emergency 
measures  is  provided  in  a  number  of  cases  by  requir- 
ing the  declaration  of  the  emergency  and  a  separate 
roll  call  and  vote  on  the  question  of  the  emergency. 
A  two-ihirds  uiajority,  on  an  aye  and  nay  vote,  of  all 
the  members  elected  to  each  house  is  also  sometimes 
required  for  the  passage  of  emergency  bills. 

Compare  the  provisions  of  Me.  and  N.  D. 

A  further  safeguard  against  the  abuse  of  the  emer- 
gency clause  by  the  legislature  is  secured  by  an 
enumeration  of  laws  which  may  not  be  enacted  as 
emergency  measures. 

Thus,  the  proposed  amendment  (or  Maine  provides  that 
an  emergency  bill  shall  not  )n<!lude  (1)  the  inrrlngement 
of  the  right  of  home  rule  for  municipalities;  (2)  a  (ran- 
cblBe  or  a  license  to  a  corporation  or  an  Individual  to  ex- 
tend longer  Ihan  one  year;  or  (3)  provision  (or  the  sale 
or  purchase  or  renting  for  more  than  five  years  of  real 
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The  courts  have  iiiiiformly  held  that  tlie  question  as 
to  whether  a  law  is  necessary  for  the  immediate  pres- 
ervation of  the  pubHc  peace,  health,  or  safety,  is  for  the 
legislature  and  is  not  subject  to  judicial  review. 

See  State  v.  Bacon.  1901,  14  S,  D..  394;   and  Kadderly 
V,  Portland,  1903.  44  Ore.,  118. 
Public  opinion 

Public  opinion  sysli'iii.  Under  public  opinion  laws 
pressure  may  be  brought  to  bear  upon  legislators  in 
the  enactment  of  law. 

See  HI.  Laws,  1901.  p.  198. 

Advisory  system.     The  advisory  system  goes  farther 
in  the  same  direction  and  instructs  representatives  as 
to  legislative  action. 
Party  policy 

Adz-isory  system  'Li-itbin  the  parties.  The  use  of  the 
advisory  system  within  the  parties  at  primary  elections 
enables  the  voters  in  any  political  party  to  propose  poli- 
cies and  candidates  and  secure  a  direct  party  vote 
thereon. 

See  Tex.  Laws,  1905,  c,  11,  sec,  140. 

Ll.MITATIONS  OX   THE   RESUBMISSION   OF  ME.\5LKES 

The  possible  abuse  of  direct  legislation  through  3 
frequent  resubmission  of  defeated  propositions,  is  pro- 
vided against  in  a  number  of  states. 

N.  D.  (Proposed  Const.  Amend.  1907)  provides  that  the 
same  coDstltutlonal  amendment  shall  not  be  iiropose^ 
oftener  than  once  in  ten  years. 

IQ  Okla.  Const.  1907,  art.  5.  sec.  C,  any  measure  rejected 
by  the  people  cannot  be  again  proposed  by  the  Initiative 
within  three  years  liy  less  than  25%  ot  the  legal  voters. 
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PROCEDURE  FOR  INITIATIVE  PETITIONS 

The  procedure  for  initiative  measures  varies  in  the 
several  states.  Differences  exist  in  the  requirements 
for  publicity,  the  completion  of  the  petition,  the  trans- 
mission of  measures  to  the  leg^sltaure,  the  provision 
for  competing  bills,  and  the  reference  of  initiative  and 
of  conflicting  measures. 

Publicity 

Publicity  is  secured  through  the  publication  of  the 
text  of  initiative  measures  and  the  distribution  of  ar- 
guments for  and  against  proposed  bills. 

Publication  of  text  of  measure.  Most  of  the  states 
require  the  publication  of  the  full  text  of  initiative  and 
referendum  measures. 

Ck)mpare  the  provisions  for  Me.,  Mo.,  Mont,  N.  D.,  Okla., 
Ore.,  and  S.  D. 

Distribution  of  arguments.    Certain  states  also  make 

provision  for  the  distribution  of  arguments. 

For  elaborate  provisions  for  the  distribution  of  argu- 
ments for  and  against  proposed  measures,  see  Mont.  Laws, 
1907.  c.  62,  and  Ore.  Laws,  1907,  c.  226. 

Ooxnpletion  of  petition 

The  percentage  of  voters  required  to  sign  petitions, 
the  basis  of  the  percentage,  the  verification  of  signa- 
tures, and  the  method  of  filing  petitions,  vary  consid- 
erably with  the  diflferent  states. 

Percentage  of  voters.    The  percentage  ranges  from 

5%  to  15%. 

The  percentages  for  the  different  states  are  as  follows: 
8  per  cent  for  Mo..  Mont,  N.  D.,  Okla.,  and  Ore.;  and  5 
per  cent  for  S.  D.  In  Mo.  the  8  per  cent  is  required  only 
from  each  of  at  least  two-thirds  of  the  congressional  dis- 
tricts, while  in  Mont,  at  least  two-flfths  of  the  whole 
number  of  counties  must  each  furnish  8  per  cent  toward 
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making  up  tbe  required  8  per  cent  for  the  entire  stale.    < 
Okla.  requires  15  per  cent  to  propose  constitutional  amend- 
Instead    of    requiring    a.    certain    percentage.    Me. 

requires  a  IlKed  number  of  12,nno  signatures  for  Initiailve- 


()/   frrccnliigc.     The  pLTcunlage   required 
uniformly  based  upon  llie  vole  cast  at  the  last  preced- 
ing general  election. 

In  S.  D.  and  Moat,  the  per  cent  is  based  on  tbe  vote  tor  . 
governor:  in  Ore.,  Mo.,  and  N.  D..  on  the  vote  for  justices, 
of  the  suiireme  court;  and  in  Okla.  on  the  vote  for  tha- 
B  office  receiving  the  highest  number  of  votes. 


^L  Com 

^B         Laws. 

^H         Laws, 


t'crilicalion  of  signatures.  The  methods  for  verify- 
ing signatures  are  definitely  prescribed  in  the  laws  en- 
acted to  facilitate  the  operation  of  the  several  amend- 

;  Ore.  Laws,  1907,  c.  2ZG:  and 

Filing.     Provision  is  generally  made  that  initiative 
pcli'tions  be  filed  with  the  secretary  of  state.     The  time 
for  filing  varies  according  to  whether  the  petition  is  to    ' 
be  presented  to  the  legislature,  or  is  to  be  voted  upon 
by  the  people  wilhoui  legislative  consideration. 

Time.  The  time  for  filing  Is  not  less  than  four  montbB 
before  the  election  in  Ore..  Mont.,  and  Mo,;  not  teas  thai) 
thirty  days  before  any  regular  session  !n  N,  D.;  and  at 
leaat  thirty  days  before  the  close  of  the  session  In  Me. 

TraosinissJoi!  of  measures  to  legislature 

The  recntiretucut  that  all  proposed  measures  be 
transmitted  to  the  legislature  gives  opi»rtunity  for 
public  liearings.  for  testimony,  for  debate,  and  for  de— 
hberativc  consideration. 

Compare  the  provisions  of  Me.  (Proposed  Const.  Amend.) 
121.  and  of  N.  D.  (ProiMsed  Const  Amend.)- 
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Precedence    of    iiiilialk-c    measures.       IVovision 
■sometimes  made  that  iniliative  measures  take  prece-J 
■deuce  over  all  otlier  measures  in  the  legislature  except'] 
appropriation  bills. 

See  the  proposed  amendnieDt  tor  N.  D. 

Limitations  on  legislative  aclioii.  The  provisicm'J 
that  the  legislature  must  enact  the  measure  submitted! 
is  a  restriction  found  in  only  nne  of  the  states. 

S.  D,  Const.    (Amend.  1898)   art.  S.  sec.  1. 

N.  D.  requires  that  the  legislature  enact  or  reject  the  i 
proposed  measure  within  forty  days. 

Proviflion  for  competing  bills 

.\ii  impiirtant  ftaturi,-  in  several  slates  is  the  provi- 
sion that  ihf  lesi'-lature  may  submit  a  competing  bill  i 
if  it  disapproves  of  the  initiative  measure.     This  af-  ] 
fords  opportiinit}-  for  deliberative  consideration  of  con-  | 
flicting    measures,    and    to    some    extenl    protect •*    the 
pe<^ple  a^'ainst  the  hills  of  extremists. 
Reference  of  initiative  measures  and  of    com- 
peting bills  , 

Competing  bills  are  to  be  submitted  with  initiative  i 
measures  so  that  tlie  electors  may  chco.se  between  them  ' 
or  reject  lx>th. 

See  Me.  iProposeii  Const.  Amend.)  ResolveB.  1907.  C.  | 
131.  and  N.  D,  (Proposed  Const.  Amend.)  Laws,  1907,  p.  i 
451-3.  ' 

PROCEDfRK   KOH   RKFliHE.NCR  OK   ME.V.'ifBlCS 

Measures  ma,\-  he  referred  eitiier  by  petition  or  by  I 
legislative  action. 
Bef  erence  by  petition 

The  re<|uiremeiit-  fur  rtlerence  by  petition  vary  both  j 
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as  to  the  percentage  of  voters  required  and  the  man- 
ner of  filing  petitions. 

Percentage  of  voters.  The  required  percentage 
ranges  from  5%  to  10%. 

Tbe  percentagieB  are  5  per  cent  for  Mo.,  Mcut,  N.  D., 
Ohla..  Ore.,  and  S.  D.,  while  Nev.  requires  10  per  cent. 
Tbe  requirements  for  two-thirds  of  the  consreasloaal  dis- 
tricts in  Mo.,  and  for  two-flfths  of  the  couatlea  In  Mont. 
holds  for  referendum  as  well  as  for  initiative  peUtiona. 
Me.  requires  a  fixed  number  ot  10,000  signatures. 

Mont,  has  a  provlalou  that  any  measure  referred  to  the 
people  is  to  remain  In  full  force  unless  the  petition  la 
signed  by  15  per  cent  ot  the  legal  voters  of  a  majority  of 
tbe  whole  number  of  counties  In  tbe  state.  In  which  case 
the  law  remains  inoperative  until  It  is  passed  upon  at  an 
election  and  the  result  la  offlcially  determined. 

Basis  of  percentage.  The  basis  of  the  required  per- 
centage is  the  same  as  for  initiative  petitions. 

Filing.  Petitions  are  to  be  filed  with  the  secretary 
of  state  within  a  specified  time. 

Time.    The  time  for  filing  is  not  less  than  ninety  days 
after  the  legislative  session  in  S.  D.,  Ore.,  Okla.,  Mo.,  Me., 
and  N.  D.:  and  not  later  than  six  months  after  tbe  seBslon 
in  Mont. 
Reference  hj  legislative  action 

The  legislature  may  enact  mfasure,*;  expressly  con- 
ditioned up.jn  the  people's  ratification  hy  referendum 
vote. 

Compare  the  constitutional  provisions  ot  Ore.,  Hont., 
and  Okla.,  and  the  proposed  amendments  (or  Me.,  Mo.,  and 
N.  D, 

Tote  requirftl.  Montana  requires  a  majority  vote  ot  toe 
members  elect  to   refer  an  act  of  the  legislative  aSBemhly. 

Duty  of  officials 

In  submitting  initiative  and  referendum  petitions  to 
a  vote  of  the  people,  the  secretary  of  state  and  all 
other  officers  are  to  be  guided  by  the  general  laws  un- 
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til  legislation  is  especially  provided. 

Coiripare  the  provlBions  for  Me.,  Mo.,  Moat..  N.  D.,  and 
Ore. 

ENACTMENT  OF  REFERHED   ME.\SORES 

Elections  for  submission  of  measures 

Measures  may  be  referred  for  enactment  or  rejec- 
tion at  general  or  at  special  elections. 

Oeneral  Elections.  S.  D.  provides  for  submlaalon  of 
measures  only  at  general  elections. 

Special  elections.  Provision  Is  made  for  special  elec- 
tions to  be  ordered,  by  the  legislature  tn  Mo,,  Moat,  and 
Ore,:  by  law  In  N.  D,:  and  by  tlie  legislature  or  the  gov- 
ernor In  Okla.  and  Me.  Under  the  Me.  provision  the  gov- 
ei-Dor  muBt  order  a  spec^ial  election,  ff  so  requeeted  in  the 
petition. 
Veto  power 

The  veto  power  of  the  governor  does  not  extend  lo 
measures  referred  to  the  people. 

See  S.  D.,  Ore..  Mont..  Okla.,  Me.,  Mo.,  and  N.  D. 

The  proposed  amendment  for  Me.  requires  that  if  any 
ineaeure  Initiated  by  the  people  and  passed  by  the  legtsla- 
ture  without  change.  Is  vetoed  by  the  governor,  and  If  his 
veto  Is  sustained  by  the  legislature,  the  measure  must  lie 
referred  to  the  iieople  at  the  next  general  election. 
When  operative 

The  provisions  for  the  several  states  generally  re- 
quire that  any  measure  referred  to  a  vote  of  the  people 
is  to  become  law  and  be  in  force  from  the  date  of  the 
official  declaration  that  it  has  been  approved  by  a  ma- 
jority of  the  votes  cast  thereon. 

In  Okla,  Initiative  measures  must  be  approved  by  a 
majority  of  the  votes  cast  at  the  election. 

In  Me.  provision  Ib  made  that  Initiative  measures  en- 
acted  by  the  legislature  without  change,  are  not  to  be  re- 
ferred unless  a  referendum  vote  Is  demanded.  When  In- 
itiative and  competing  bills  are  submitted  at  the  same 
election,  and  neither  receives  a  majority  of  the  votes 
given   for  and  against  both,   the  one  receiving  the  moat 
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Under  the  N.  D.  provision.  If  conflicting  meaaurea  sub- 
mitted  at  the  same  election  are  both  approved  by  a  major- 
ity severally  cast  (or  and  against  each,  the  one  receiving 
the  highest  number  o(  affirmative  votea  Is  enacted. 

PEN.\LTIES 

The  laws  enacted  to  facilitate  ihe'  o;>eratioii  of  the 
direct  leijislatioii  amendments  provide  penalties  for  the 
unlawful  signing  of  petitions. 

In  S.  D-.  Ore.,  and  Mont.,  the  unlawful  signing  of  in- 
itiative or  reterendum  petitions  la  punishable  by  fine,  or 
by  imprisonment,  or  both,  In  the  discretion  of  the  court. 
In  S.  D.  ■  (Lawa.  1S99.  c.  93>  the  nne  Is  not  to  esc«ed 
>3OO.0O  nor  the  imprisonment  five  years.  In  Ore.  (Lawb, 
1907,  c.  226)  and  in  Mont.  (Laws.  190T,  c.  62)  the  fine  la  | 
fixed  at  the  same  limit  and  the  imprisonment  Is  not 
exceed  two  years. 
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The  right  of  recall  is  the  power  to  remove  an  offi- 
cial at  an  election  held  upon  petition  of  a  specified 
percentage  of  the  qualified  electors.^ 

If  the  incumbent  is  sustained  at  the  removal  elec- 
tion, he  continues  to  hold  office. 

The  enactment  of  provisions  for  the  recall  of  offi- 
cials has  been  secu^red  through  state  and  through  mu- 
nicipal legislation. 

Municipal  legislation- 

Freeholders  charters.  The  recall  has  been  adopted 
in  a  number  of  cities  in  California  and  Washington 
under  the  general  constitutional  and  legislative  provi- 
sions   for    the    framing   of    freeholders'    charters   by 

means  of  an  elected  board  of  freeholders. 

For  municipal  charters  which  incorporate  a  recall  pro- 
vision, see  San  Bernardino,  Cal.  Laws,  1905,  p.  960-1;  Santa 
Monica,  Cal.  Laws,  1907,  p.  1047-8:  Alameda,  Cal.  Laws, 
1907,  p.  1101-3;  Long  Beach,  Cal.  1907,  p.  1230-33;  RIvbp- 
side,  Cal.  Laws,  1907,  p.  1345-7;  and  Everett,  Wash.,  Char- 
ter adopted  Nov.  26,  1907. 


'  rrmipnro  ih<*  provIfsIoiiB  for  L«a  Antrolps,  Cnl.  Laws,  1903,  p. 
ri74-5;  S4?nttle,  Charter  Amendment  Adopted  March  6,  1906:  Lewis- 
ton,  Id.  Lnw8,  1907,  p.  S58-60:  DoR  Molnos,  la.  Lawfi,  1907.  c.  48, 
seo.  IS:  and  Fort  Worth,  Tex.    Special  Laws,  1907,  p.  130-1. 

*  In  California,  chartorB  framed  by  ItoardR  of  freeholders  and 
charter  amendments  secured  throujsh  direct  Initiative  petitions  must 
l»e  ratified  by  the  1e;dslatiire  after  l)elnjr  adopted  by  the  people,  but 
the  ler^i»'ature  has  uniformly  ratified  such  charter  provisions.  In 
Washlnirton.  freeholders'  charters  and  charter  amendments  nee<t 
not  be  rel erred  to  the  legislature. 
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Freeholders'  charier  aineiidments.  In  a  number  of 
titles  the  recall  has  been  secured  as  an  amendment  to 
ireehoJders'  charters  through  direct  initiative  petitions.- 

The  recall  lias  been  established  as  a,  charter  amendment 
In  Los  Angeles,  Cal.  Laws,  1903,  p.  ET^5;  San  Diego,  Cal. 
Laws,  1905,  p.  923-3;  Pasadena,  Cal.  Laws,  1905,  p.  1022-3; 
Fresno,  Cal,  Laws,  1905,  p.  1057-9;  Seattle,  Wash..  Charter 
Amendment  adopted  March  6,  tSOG;  and  San  Francisco, 
Cal.,  Cliaiter  Amendment  adopted  Nov.  S,  1907. 
State  legislation 

General.  A  number  of  states  have  provided  for  the 
recall  through  general  legislation. 

For  recall  provisions  eatahlisbed  through  general  law, 
compare  the  leglBtatlat]  of  la.  Laws,  1907,  c.  4S,  sec.  18; 
S.  D.  Laws,  1907.  c.  86;    and  Wa»h.  Laws,  1907,  c.  !41. 

Special.  Municipal  charfcrs  and  charter  ameiid- 
meiiis  incorporatinj;  the  rec.ill  have  aUo  been  ijranted 
fhronsb  .special  legislation. 

Compare  the  charter  provisions  ot  Lewlston,  Id.  Laws, 
1907,  p.  358-SO;  Fort  Worth.  Tex.  Special  Laws,  1907,  p. 
130-1;  Denisou.  Tex.  Special  Laws.  1907,  p.  3G1-G;  and 
Dallas,  Tex.  Special  Laws,  1907,  p.  621-2, 
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LAWS  AND  JUDICIAL  DECISIONS 


Laws  relating  to  the  recall  are  of  recent  date  in 
the  United  States.  However,  the  principle  underlying 
the  institution  was  recognized  in  America  before  the 
adoption  of  the  constitution,  when  the  delegates  to 
the  Continental  Congress  from  Pennsylvania  were  re- 
called because  they  refused  to  sign  the  Declaration 
of  Independence  and  other  delegates  were  sent  in 
their  stead. 

In  Switzerland  the  right  to  recall  officials  seems  to 
have  been  exercised  in  some  of  the  Cantons  from  their 
earliest  development  of  representative  government, 
and  although  the  right  is  not  frequently  exercised  at 
the  present  time,  the  recall  is  a  recognized  institution 
in  local  government  in  about  one-third  of  the  Swiss 
Cantons. 

A  significant  recognition  of  the  principle  is  found 
in  the  development  of  representative  government  in 
England,  for  after  all,  the  recall  is  not  unlike  the 
British  system  by  which  Parliament  is  dissolved,  when 
the  members  go  back  to  the  people  and  a  new  Parlia- 
ment is  elected. 

Foreign  countries 

Sivitccrland.  The  recall  exists  in  a  number  of  Can- 
tons in  Switzerland.  Typical  provisions  may  be  found 
in  the  laws  of  Aargau,  Basel-Landschaft.  Berne,  and 
SchafFhausen. 
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irt.     29.   ^H 


Aargaii.  Cantonal  Consiitution, 
When  5,000  qualified  electors  request  the  recall  of  the 
Great  Council  in  lawful  manner,  the  Executive  Coun- 
cil must  put  the  demand  of  the  people  to  vote.  If 
the  majority  of  the  qualified  electors  declare  them- 
selves for  the  recall,  the  Great  Council  must  be  en- 
tirely renewed.  The  newly  elected  Great  Council  is 
to  complete  the  term  of  tlie  one  which  was  recalled. 

Basel-Laiidschaft.  Cantonal  Constitution,  189S,  art. 
29.  The  recall  of  officials  may  take  place  only  in  thei 
legally  prescribed  forms. 

Eerne.  Law  of  February  20,  1851.  Provides  thi 
procedure  for  tiie  recall  of  officials. 

Alflo  eee  the  provisions  oC  the  Cantoua]  ConBtitatlOQ. 
1893,  art.  IS,  and  of  the  I-aw  of  October  29,  1899,  sec.  3. 

Schaffhausen.  Law  of  October  1,  liH)4.  art.  67-9 
and  art.  80-2,  All  demands  for  carrying  out  the  p<^>u- 
lar  right  of  recall  must  be  presented  to  the  Executive 
Council  in  the  form  of  written  petitions,  s'gned  by  at 
least  1,000  qualified  voters  of  the  Canton. 
United  States 

Caiiforiua.  The  recall  has  been  adopted  by  a  num- 
ber of  cities  having  the  right  to  adopt  freeholders' 
chapters  and  charter  amendments. 

Const.  lfi;0,  art,  11.  sec.  8  (amended  1900).  Un- 
der this  section  any  city  having  a  population  of  3,600 
or  more,  may  adopt  a  freeholders'  charter  subject  to 
the  approval  of  the  legislature.  An  amendment  to' 
the  charter  must  be  submitted  to  the  people  on  peti- 
tTon  of  15%  of  the  electors,  and  if  adopted,  must  be 
submitted  to  the  legislature  for  approval  or  rejection. 
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Const.  1879,  art.  20,  sec.  16  (amended  1906).  "In 
the  case  of  any  officer  or  employee  of  any  muncipal- 
ity  governed  under  a  legally  adopted  charter,  the  pro- 
visions of  such  charter  with  reference  to  the  tenure  of 
office  or  the  dismissal  from  office  of  any  such  officer 
or  employee  shall  control." 

Los  Angeles.  Charter  Amendment,^  Cal.  Laws, 
1903,  p.  574-5.  The  holder  of  any  elective  office  may 
be  removed  at  any  time  by  the  electors  qualified  to 
vote  for  a  successor  of  the  incumbent.  The  procedure 
to  effect  the  removal  is  as  follows:  The  petition  d^ 
manding  an  election  of  a  successor  of  the  person 
sought  to  be  removed  must  be  signed  by  25%  of  the 
qualified  electors,  must  contain  a  general  statement  of 
the  grounds  for  which  the  removal  is  sought,  and 
must  be  filed  with  the  city  clerk.  The  required  per- 
centage of  signers  is  to  be  based  upon  the*  entire  vote 
cast  at  the  last  preceding  general 'municipal  election 
for  all  candidates  for  the  office  the  incumbent  of  which 
is  sought  to  be  removed.  The  signatures  to  the  peti- 
tion need  not  all  be  appended  to  one  paper,  but  each 
signer  must  add  to  his  signature  his  place' of  residence, 
giving  the  street  and  number.  One  of  the 'signers  of 
each  paper  is  required  to  make  oath  before  an  officer 
competent  to  administer  oaths,  that  the  statements 
therein  made  are  true,  and  that  the  signatures  are 
genuine.    Within  ten  days  from  the  date  of  filing  the 


'The  Tx)8  Ang«l«8  amendment  is  so  like  the  Cantona*  law  of 
SchaflPhaaseD,  Switzerland,  that  it  seems  to  have  been  modelled 
after  the  system  developed  in  that  Canton.  The  recall  law  en- 
acted in  Schaffhau'sen  Nov.  16,  1876,  was  replaced  by  a  new  re- 
Tislon  of  Oct.  1,  1904. 


THE  RECALL 


pctiiion  ihc  cily  clerk  must  examine  the  great  register  I 
and  ascertain  wheihef  or  not  the  petition  is  signed  by  ( 
[he  requisite  number  of  qualified  electors.     If  neces-  I 
sary,  the  council  must  allow  liini  extra  help  for  that   , 
purpose.     The  city  clerk  must  attach  his  certificate  to  J 
the  petition  showing  tlie  result  of  the  examination.    If  i 
the  petition   is  shown   to   be  insufKcient,  it  may  be  J 
dinended   within   ten   days.     Within   ten   days  after  | 
amendment  the  clerk  must  make  like  examination  of  J 
the  amended  petition,  and  if  it  is  still  insufficient,  it  1 
is  to  be  rctuirned  to  the  person  filing  the  same,  with-  ; 
out  prejudice,  however,  to  the  filing  of  a  new  peti-J 
tion  to  the  same  effect.     If  the  petition  is  shown  to  be  1 
sufficiein.  the  clerk  must  submit  the  same  to  the  coun- 
cil without  delay.     If  the  petition  is  found  to  be  suffi- 
cient, the  city  council  must  order  and  fix  a  date  for  . 
holding  llie  election,  not  less  than  thirty  days  nor  more 
than  forty  days  from  the  date  of  the  clerk's  certificated 
to  the  council  that  a  sufficient  petition  is  filed,     TlM 
city  council  is  (required  to  provide  for  publication  ( 
notice,  and  all  arrangements  for  holding  the  election;! 
and  the  same  is  to  be  conducted  and  returned  in  allfl 
respects  as  other  city  elections.     The  successor  of  snfM 
officer  so  removed  is  to  hold  office  during  the  i 
pired  term  of  his  predecessor.     Any  person  sought  to  " 
be  removed  may  be  a  candidate  to  succeeed  himself, 
and.  unless  he  requests  otherwise  in  writing,  the  clerk 
is  required  to  place  his  name  on   the  official  ballot  I 
wTthout  nomination.     In  any  removal  election  the  can*a 
didate  receiving  the  highest  number  of  votes  is  to  I 
declared  elected.     Unless   the  incumbent  receives  th^ 
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highest  number  of  votes,  he  is  deemed  to  be  removed 
from  the  office  upon  qualification  of  his  successor., .  In 
case  the  party  who  receives  the  highest  number  of 
votes  fails  to  qualify  within  ten  days  after  receiving 
notification  of  election,  the  office  is  to  be  deemed  va- 
cant. 

The  names  of  the  petitioners  must  be  on  the  great  regis- 
ter and  ascertained  by  the  clerk  to  be  there,  oUierwise  they 
are  not  qualified  signers  of  the  petition.  AffldavitB  of  reg- 
istration are  not  a  part  of  the  great  register.  Davenport 
v.  City  of  Los  Angeles,  et  al.,  1905,  146  Cal.  508. 

San  Diego.     Charter  Amendment,  Cal.  Laws,  1905^ 

p.  922-3.     The  procedure  for  removal  is  similar  to 

that  of  Los  Angeles. 

The  act  of  the  city  council  in  accepting  the  petition  for 
the  recall  of  a  councilman  is  merely  ministerial.  When  a 
petition  bears  the  proper  number  of  names  of  electors,  as 
shown  by  the  clerk's  certificate,  no  discretion  remains  with, 
the  council,  but  it  is  its  duty  to  call  an  election.  Good  v. 
Conmion  Council  of  the  City  of  San  Diego,  1907,  90  P.  44. 

San  Bernardino.  Charter,  Cal.  Laws,  1905,  p. 
9G0-1.  The  procedure  is  similar  to  that  of  Los 
Angeles,  except  that  the  percentage  is  at  least  30%. 

Pasadena.  Charter  Amendment,  Cal.  Laws,  1905^ 
p.  1022-3.  The  pTocedure  for  removal  is  similar  to 
that  of  Los  Angeles. 

Fresno.  Charter  Amendment,  Cal.  Laws,  1905,  p. 
1057-9.  The  procedure  is  similar  to  that  of  Los 
Angeles,  except  that  the  percentage  is  at  least  51%. 

Santa  Monica.  Charter,  Cal.  Laws,  1907,  p.  1047- 
8.  The  procedure  is  similar  to  that  of  Los  Angeles, 
except  that  the  percentage  is  at  least  40%. 

Alameda.  Charter,  Cal.  Laws,  1907,  p.  1101-3. 
The  recall  applies  to  appointive  as  well  as  elective  of- 
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ficers.  The  percentage  is  based  on  the  number  of 
votes  cast  for  mayor  at  tlie  last  preceding  general  mu- 
nicipal election.  Otherwise  the  procedure  is  similar 
to  that  of  Los  Angeles. 

Long  Beach.  Charrter,  Cal.  Laws,  1907,  p.  1330-33. 
The  procedure  is  similar  to  that  of  Ijxi  Angeles,  ex- 
cept that  the  percentage  is  at  least  40%. 

ValUjo.  Charter  Amendment,  Cal.  Laws.  1907,  p. 
1S53-4.  The  procedure  is  similar  to  that  of  Los 
Angeles. 

Riverside.  Charter.  Cal.  Laws.  190r,  p,  l.'i45-7. 
The  procedure  for  removal  is  similar  to  that  of  Los 
Angeles. 

San  Francisco.  Charter  Amendment,  adopted  Nov. 
6,  1907.  The  procedure  for  removal  is  similar  to 
that  of  Los  Angeles,  except  that  the  percentage  is  at 
least  30%. 

Idaho.  The  recall  has  been  established  through 
special  legislation  providing  a  municipal  charter 
amendment  for  Le«iston. 

LewistcHi.  Charter  .Amendment.  Id.  Laws,  1907,  p. 
S58-60.  The  procedure  for  removal  is  similar  to  that 
of  Los  -Angeles,  with  the  following  modifications; 
The  cost  for  extra  help  for  the  examination  of  the 
petition  is  to  be  paid  by  the  petitioners,  who  are  re- 
quired to  deposit  ihe  sum  necessary  with  the  city 
clerk  at  ihe  time  of  filing  the  petition.  The  amount 
is  not  to  exceed  $100,00  and  any  surplus  is  to  be  re- 
turned to  the  persons  by  whom  the  money  is  deposited. 
No  petition  for  removal  may  be  filed  until  the  person 
sought  to  be  removed  shall  have  been  in  office  at  least  | 
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ninety  days,  and  no  person  may  be  required  to  stand 
for  reelection  more  than  once  during  the  term  for 
which  he  was  elected. 

Iowa,  Laws,  1907,  c.  48,  sec.  18.  The  recall  is 
provided  for  in  the  commission  plan  of  municipal 
government  established  by  general  law.  The  commis- 
sion system  may  be  adopted  by  cities  having  a  popu- 
lation of  or  exceeding  25,000  inhabitants.  The  pro- 
cedure for  the  removal  of  elective  officials  is  similar 
to  that  of  Los  Angeles,  except  that  the  percentage  of 
qualified  electors  required  to  sign  the  petition  is 
based  on  the  number  of  votes  cast  for  all  candidates 
for  the  office  of  mayor  at  the  last  preceding  general 
municipal  election. 

Des  Moines  adopted  the  commission  plan  of  govern- 
ment, including  the  recall  provision,  at  a  special  elec- 
tion held  June  20,  1907. 

South  Dakota.  Laws,  1907,  c.  8G.  The  Tecall  is  a 
provision  of  the  commission  form  of  municipal  gov- 
ernment established  by  general  law.  The  commission 
system  may  be  adopted  by  cities  of  the  first,  second, 
or  third  class,  or  by  those  having  special  charters. 

The  procedure  for  removal  is  similar  to  that  of 
Los  Angeles,  except  that  the  percentage  required  is 
15%.  The  recall  applies  to  directors  of  the  board  of 
•education  as  well  as  to  commissioners. 

Texas.  The  recall  is  provided  for  in  a  number  of 
municipal  charters  granted  by  special  legislation. 

Fort  Worth.  Charter.  Tex.  Special  Laws,  1907,  p. 
130-1.  The  procedure  is  similar  to  that  of  Los  Ange- 
les,  except  that   the   petition   for   removal   must   be 
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signied  by  a  k'ast  20%  of  the  qualified  electors 
city.  Since  the  municipal  officers  are  elected  at  large 
under  the  commission  system  of  government  prevail- 
ing in  Port  Worth,  the  required  percentage  is  based 
upon  the  entire  electorate  of  the  city. 

Denison.  Charter,  Tex.  Special  Laws,  1907,  p. 
361-2,  and  36f).  Provision  is  made  for  the  recall  o£ 
the  mayor  and  of  the  councilmen.  The  petition  for 
removal  must  be  signed  by  20%  of  the  qualified  voters 
of  the  city.  Within  twenty  days  from  the  date  of 
receiving  the  petition,  the  city  council  must  call 
election,  which  is  to  be  conducted  and  the  returns 
made  the  same  as  for  other  city  elections.  The  in- 
cumbent is  to  he  a  candidate  for  reelection.  The 
newly  elected  officer  is  to  qualify  for  the  office  as  pro- 
vided hy  law. 

Dallas.  Charter,  Tex.  Special  Laws.  1907,  p.  681-* 
2.  The  procedure  for  removal  i<:  similar  to  that  of 
Los  .\ngeles,  except  that  the  percentage  required 
35% :  and  since  the  municipal  officers  are  elected  at 
large,  this  percentage  is  based  on  the  entire  vote  cast 
for  candidates  for  the  office  of  mayor  on  the  final  bal- 
lot at  the  last  preceding  general  municipal  election. 
A  majority  of  all  votes  cast  at  the  election  is  neces- 
sary to  elect.  In  case  no  candidate  receives  a  major- 
ity at  the  fir";!  election,  a  second  election  must  be  held, 

JVashington.  The  recall  has  been  adopted  by  a 
number  of  cities  having  the  right  to  adopt  freeholders* 
charters  and  charter  amendments. 

Const.  1R89.  art.  11.  sec.  in.  Under  this  section 
freeholders'  charters  may  he  adopted  hy  cities  having. 
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a  population  of  20,000  or  more.  Such  charters  be^ 
come  the  organic  law  of  the  city  when  adopted  by  the 
municipal  electorate  and  need  not  be  referred  to  the 
legislature  for  enactment. 

Laws,  1903,  c.  186.  Any  municipality  having 
adopted  a  charter  under  the  laws  of  the  state,  may 
adopt  direct  amendments  to  the  city  charter  in  respect 
to  local  affairs.  Any  petition  for  a  proposed  amend- 
ment must  be  signed  by  15%  of  the  qualified  voters. 
The  required  percentage  is  to  be  based  on  the  total 
number  of  votes  cast  at  the  last  preceding  general 
municipal  election.  The  petition  must  be  filed  with 
the  city  clerk  thirty  days  or  more  before  the  election 
at  which  it  is  to  be  voted  upon.  If  approved  by  a 
majority  of  the  local  electors  voting  upon  it,  the 
amendment  becomes  part  of  the  chairter  organic  law 
governing  the  municipality. 

The  Seattle  charter  amendment  for  the  recall  was 
adopted  under  this  law. 

Seattle.  Charter  Amendment,  adopted  Mar.  6, 
190G.  This  recall  provision  is  in  the  form  of  an 
amendment  to  that  part  of  the  city  charter  which  re- 
lates to  the  term  of  office  of  elective  officials.  The 
procedure  for  removal  is  similar  to  that  of  Los  Ange- 
les, except  that  any  person  competent  to  make  affida- 
vit may  circulate  petitions. 

Everett.  Charter,  adopted  Nov.  26,  1907.  This 
charter  incorporates  a  recall  provision  similar  to  that 
of  Seattle. 

The  recall  has  also  been  provided  for  cities  of  the 
second  class  through  general  legislation. 
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Laws,  190T,  c.  241,  sec,  15.  The  law  for  the  gov- 
ernment of  cities  of  the  second  class  incorporates  the 
following  provisions  for  the  recall  of  councilmen: 
Whenever  tliree-fifths  of  all  the  qualified  electors  of 
any  ward,  as  shown  by  the  last  general  municipal 
election  returns,  shall  petition  for  the  recall  of  their 
councilman,  the  city  council  is  required  to  call  a  spe- 
cial election  in  tiie  ivard  to  elect  a  councilman  to  take 
the  place  of  the  incumbent.  Thereupon  such  election 
must  be  held.  Should  the  councilman  whose  recall 
is  petitioned  for  be  defeated,  he  is  required  to  vacate 
his  office  for  the  balance  of  the  term  in  favor  of  the 
successful  candidate.  The  petition  for  recall  of  coun- 
cilmen must  be  signed  only  in  the  office  of  the  city 
clerk,  where  the  pelition  must  be  kept  on  file  for  that 
purpose,  and  all  signatures  must  be  appended  within 
an  interval  of  ten  days. 
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SALIENT  FEATURES 


The  provisions  for  the  recall  are  very  similar  for 
the  different  cities  whether  secured  through  munici- 
pal or  through  state  legislation. 

Scope  of  recall 

Elective  officials.     Usually  the  law  provides  for  the 

removal  of  elective  officials. 

For  typical  provisions  for  the  removal  of  any  elective  offi- 
cer, compare  Los  Angeles,  Cal.  Laws,  1903,  p.  574-5;  San 
Diego,  Cal.  Laws,  1905,  p.  922-3;  San  Bernardino,  Cal. 
Laws,  1905,  p.  960-1;  Pasadena.  Cal.  Laws,  1905,  p.  1022-3; 
Fresno,  Cal.  Laws,  1905,  p.  1057-9;  Santa  Mbnica,  Cal. 
Laws,  1907,  p.  1047-8;  Long  Beach,  Cal.  Laws,  1907,  p.  1230- 
33;  Riverside,  Cal.  Laws  1907,  p.  1345-7;  Seattle,  Charter 
Amendment  adopted  March  6,  1906;  Lewiston,  Id.  Laws. 
1907,  p.  358-60;  Fort  Worth,  Tex.  Special  Laws,  1907,  p. 
130-1;   Dallas,  Tex.  Special  Laws,  1907,  p.  621-2. 

Also  compare  the  general  provisions  for  la.  Laws,  1907, 
c.  48;  and  S.  D.  Laws,  1907.  c.  86. 

The  charter  provision  for  Denison,  Tex.  Special  Laws, 
1907.  p.  361-6,  specifically  mentions  the  mayor  and  the 
councllmen  as  subject  to  the  recall,  while  Wash.  Laws, 
1907,  c.  241,  sec.  15,  provides  for  the  recall  of  councilmen 
only. 

The  S.  D.  provision.  Laws,  1907,  c.  86,  specifically  in- 
cludes directors  of  boards  of  education. 

In  cities  where  the  recall  is  established  under  the  com- 
mission form  of  government,  provision  is  generally  made 
for  the  removal  of  the  commissioners  and  other  elective 
officials.  For  typical  cases,  compare  the  provisions  for  la. 
Laws.  1907,  c.  48.  sec.  18;  and  S.  D.  Laws,  1907,  c.  86. 

Appointive  officials.     In  certain  cases  the  law  also 

applies  to  the  holder  of  any  appointive  office. 

See  Cal.  Laws,  1907,  p.  1101-3,  for  the  charter  proviBlon 
of  Alameda. 
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Prohibition  of  repeated  recalls 

The  possible  misuse  of  the  recall  is  provided  against 

by  the  requirement  that  no  petition  for  removal  be 

filed  until  the  person  sought  to  be  removed  has  been 

in  office  for  a  stated  period,  and  that  no  person  be 

required  to  stand  for  reelection  more  than  once  dur- 

inc:  the  term  for  which  he  was  elected. 
See  Id.  Laws,  1907.  p.  358-60. 

Procedure  for  petition 

Contents  of  petition.  It  is  generally  the  rule  that 
the  petition  must  include  a  demand  for  removal  and 
must  set  forth  the  2:rounds  for  which  the  removal  is 

sought. 

For  typical  cases,  compare  the  proyisions  for  Los  An- 
geles,. Seattle.  Des  Moines,  and  Fort  Worth. 

Oualitieations  of  signers.  Any  elector  qualified  to 
vote  for  a  successor  of  the  incumbent  may  sign  re- 
moval petitions. 

See  Davenport  v.  City  of  Los  Angeles,  et  al.,  1905,  146 
Cal.  508. 

Percentai^^c    of   voters.     Tlic    percenta^^o    oi    voters 

required   to  si^ii  petiti<^n<  ranges   from   15%   to  G0%. 

The  i>erc'entai2:es  are  lo^;  for  S.  D.  Laws.  1907,  c. 
^C):  10^'r  for  Denison  and  Fort  Worth;  25^^  for  Los 
Angeles.  Alameda.  Pasadena.  San  Diego.  Riverside.  Vallejo, 
Seattle.  Lewiston.  and  Des  Moines  (la.  Laws.  1907.  c.  48, 
sec.  18);  30*^^  for  San  Bernardino  and  San  Francisco; 
3o<:r  for  Dallas;  40^  for  Long  Beach  and  Santa  Monica; 
51%  for  Fresno;  and  00^;  for  second  class  cities  of  Wash. 
(Laws.  1907.  c.  241,  sec.  1.'). 

Basis   of   peree)itaj;e.     The   required   perccntac^e  of 

signers  is  usually  based  iij>»n  the  entire  vote  cast  at 

the  last  preceding:  !::eiieral   nuinicipal  election   for   all 
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candidates  for  the  office  the  incumbent  of  which  is 

sought  to  be  removed. 

In  cities  in  which  municipal  officers  are  elected  at  large, 
the  percentage  is  frequently  based  upon  the  vote  cast  for 
all  candidates  for  the  office  of  mayor.  Compare  the  provi- 
sions for  la.  Laws,  1V07,  c.  48,  sec.  18;  for  S.  D.  Laws,  1907, 
c.  86;  and  for  Fort  Worth,  Denison,  and  Dallas,  Tex.  Spe- 
cial Laws,  p.  130-1;  361-2,  366;  and  621-2. 

Verification  of  signatures.  Generally  the  signatures 
to  the  petition  need  not  all  be  appended  to  one  paper, 
but  each  signer  is  required  to  add  to  his  signature  his 
place  of  residence,  giving  the  street  and  number. 
Each  paper  must  be  certified  to  by  an  affidavit  to  the 
effect  that  the  statements  therein  made  are  true  and 

that  the  signatures  are  genuine. 

For  different  requirements  for  the  verification  of  signa- 
tures, see  the  provisions  for  Los  Angeles,  Cal.  Laws,  1903, 
p.  574-5;  Seattle  Charter  Amendment,  adopted,  March  6, 
1906;  and  Lewiston,  Id.  Laws,  1907,  p.  358-60. 

Filing.  Provision  is  generally  made  for  the  filing 
of  the  petition  with  some  designated  officer,  usually 
the  city  clerk. 

Examination.  Within  a  prescribed  time  the  proper 
officer  is  required  to  examine  the  petition  to  ascertain 
whether  it  is  signed  by  the  requisite  number  of  quali- 
fied electors. 

Time.    The  time  limit  is  usually  fixed  within  ten  days. 

Assistance.  Extra  help  must  be  allowed  if  necessary  for 
the  examination  of  the  petition.  Generally  the  extra  ex- 
pense is  paid  by  the  city.  Under  the  Idaho  law,  1907, 
p.  358-60,  the  cost  for  extra  help  must  be  paid  by  the  peti- 
tioners. 

Certificate  of  result.  The  city  clerk  or  other  designated 
official  must  attach  his  certificate  to  the  petition  showing 
the  result  of  the  examination. 

Amendment  of  petition.  If  the  petition  is  shown 
to  be  insufficient  it  may  be  amended.     After  amend- 
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ment,  the  clerk  is  required  to  examine  the  amended  ! 
petition,  and  if  it  is  still  insufficient,  it  is  to  be  re-  ] 
turned  to  the  person  filing  the  same,  without  preju-  1 
dice,  however,  to  the  filing  of  a  new  petition  to  the 
same  effect. 

For  typical  caaea,  compare  tlie  prorialons  of  Lob  Angeles, 
Seattle,  Lewlstoo,  Dea  Moines,  and  Port  Wortb. 

Also  comiiare  the  provisions  of  SchaShausen  (Switzer-  j 
land),  Law  of  October  1,  1SD4. 

Trtvismissioii  of  petition  to  council.  If  the  petition  1 
is  shown  to  be  sufficient,  it  must  be  transmitted  to  ] 
the  cfiuiicil  without  delay. 

This  proTiBlon  o(  the  Lob  Angeles  charter  has  beeo  gen- 
erally followed, 

Removal  election 

If  the  petition  is  sufficient,  the  municipal  council  is 
retjuircd  to  order  an  election. 

See  Good  v.  Common  Council  oF  the  Ctty  of  San  Dtego.  | 
1607,  SO  p.  44. 

Tiiiu:     fienerally  the  date  for  holding  the  election  1 
is  to  be  fixed  by  the  council  within  a  specified  time  I 
from  the  date  of  the  certificate  that  a  sufficient  peti- 
tion is  filed. 

Usually  the  time  limit  Is  fixed  at  not  leas  than  thirty  nor 
more  than  forty  daya. 

Ciuniicliitcx.  The  person  sought  to  be  removed  may  J 
be  a  candidate  to  succeed  himself,  and.  unless  he  re-  J 
quests  otherwise  in  writing,  his  name  must  be  placed.  ] 
on  the  official  ballot  without  nomination. 

For  typical  cases,  compare  Loa  Angelea,  Seattle,  I*wl»ton,  ^ 
Dea  Moines,  anil  Fort  Worth. 

Manner   of    fotiducliug   cicclion.    Recall    elections,  j 
are  conducted,  returned,  and  the  results  thereof  ( 
claired.  in  all  respects  as  are  other  city  elections. 
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Tenure  of  office 

Removal  of  incumbent.  Unless  the  incumbent  re- 
ceives the  highest  number  of  votes,  he  is  deemed  to 
be  removed  from  office  upon  the  qualification  of  his 
successor. 

Term  of  successor.  The  successor  of  any  officer,  re- 
moved through  the  recall  is  to  hold  office  during  the 

unexpired  term  of  his  predecessor. 

Compare  the  provisions  in  Aargaii,  Cantonal  Const.  1885, 
art.  20.  and  in  SohafPhausen,  Law  of  October  1,  1904.  Simi- 
lar provisions  are  found   in   Berne,  Law  of  February  20, 

1851. 

J'acancy  of  office.  In  case  the  party  who  receives 
ihc  highest  number  of  votes  fails  to  (lualify  within  a 
prcscril>c(l  time  after  receiving  notice  of  election,  the 
office  is  deemed  vacant,  and  is  to  be  filled  in  accor- 
dance with  the  general  law  for  filling  vacancies. 
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NATURE  OF  THE  TEST 

Primary  election  laws  deal  with  the  question  of 
party  allegiance  from  the  two  standpoints  of  the  opea 
and  the  closed  primary. 

OPEN  PRIMARY 

Secrecy  in  voting.  Under  the  open  primary  the  use 
of  the  Australian  ballot  enables  an  elector  to  vote  a* 
party  primary  ticket  without  disclosing  his  party  affilia- 
tion. 

Seo    Wisconsin    Laws,    liMKi,   v.    451   under  which  absolute* 
socrery  in  voting  is  secured. 

Party  affiliation.  Electors  are  prevented  from  vot-- 
ing  for  more  than  one  party  at  any  primary  by  the 
method  of  counting  the  votes  under  the  open  primary 
laws  which  generally  provide  that  ballots  are  to  be 
counted  for  any  person  only  as  a  candidate  of  the 
party  upon  whose  ticket  his  name  is  written. 

The  Missouri  law  (liK)7,  p.  2(i:j,  sec.  18)  follows  the  Wiscon- 
sin plan  (Laws,  HM.K{,  c.  451)  by  providing  that  if  any  elector 
write  upon  his  ticket  the  name  of  any  person  who  is  a  candi- 
date for  the  same  office  upon  some  other  ticket  than  that  upon 
which  his  name  is  .so  written,  this  ballot  is  to  be  counted  for 
the  person  only  as  a  candidate  of  the  i)arty  ui)on  whose  ticket 
his  name  is  written  and  is  in  no  case  to  be  counted  for  the- 
person  as  a  candidate  upon  any  other  ticket. 

In  Oklahoma   under  the  law  ai>proved    May  29,  11)08,    any 
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'quKlilled  ole<7tor  iiffiTin^  to  volt^  HI  h   |)rimaf3  Is  lo  <lesi|fnaM 
the  parly  tiekei  he  di'sires  lo  voii!  ntid  is  lo  rc'ueivn  Ihe  lickalJ 

called  fur. 

Non-partisan  municipal  primaries.     A  tendency  to- 
ward   non-partisan    primaries    for    municipalities 
shown  in  recent  legislation. 

Ciimjinr.-  Ilio  1«WH  til  Iii-  IHOT.  r-  JH  mid  Wis    MW.  c,  HTO 


CLOSED  PRIMARY 

Undor   the  closed  primary  the  nature  of  the  tei 
may  he  considered:     1st.  from  the  standpoint  of  the! 
authority  prescribing  the  test,  2nd.   from  the  stand*! 
point  of  the  voter  subscribing  to  the  test  of  party  aH 
I^ance.     From  both  standpoints  the  nature  of  i 
record  which  is  kept  of  the  voter's  declaration  of  aflil^ 
iation  is  significant. 

Authority  prescribing  teat 

Party  authority.     Quite  frequently  the  prescriptioi 
of  the  test  for  participation  in  primary  elections  is 
left  to  the  party  authorities.     This  is  particularly  tn 
in  many  of  the  Southern  states  where  direct  primarie^l 
arc  more  generally  optional  or  permissive  rather  than 
•conipulsorj'.     However  a  number  of  compulsory  di- 
rect primary  laws  also  leave  the  prescription  of  t 
test  to  the  governing  authority  of  the  party. 

For  typk-iil  Ikws  whiirh  le«vi'  thp  prcacriplion  uf -ttla  tl 
Ui«  parlv  nuthorilles  compari!  tliu  provision.-)  of:    AU.  [. 
IWa.  No.  417:  Ark,  Dig-  of  Ht.,   ItKM,  sec.  28U2-4:  Pla.l_ 
1001.  c.  SOU.  ns  nmend.  by  Lnwii.  IMH.  it.  5218.  wt  KOMUk,  t 
Laws,    1005.  c,  ftlTl:  Oa,  Lnwa,  1800-1.  p,   210;    Tonn.   Ul« 

IBOI.  c.  n  Klid  C.  !H)  (Liiil  I-tiw».  1007,  c,  422:  slid  Va " 

■Oorto.  10ft4.  sre,  I22n. 
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Legislature.  In  a  number  of  states  the  test  of  party 
affiliation  is  entirely  prescribed  by  the  legislature. 

Compare  tho  laws  of:  Ariz.  Laws.  1905,  c.  H8;  111.  Laws, 
1908,  p.  -  :  Ind.  Laws,  1907,  c.  282:  la.  Laws,  1907,  c.  51:  Kan. 
Laws,  1908,  (Extra  Sess.)  c.  51:  Md.  Code  of  Pub.  (^en.  Laws, 
1904  (new  section  added,  Se.ss.  of  liK)8),  sec.  lOOG;  Mich.  Laws, 
Ex.  Sess.  1907.  Xo.  4:  Minn.  Rev.  Laws,  1905,  sec.  192:  Neb. 
Laws.  1907,  c.  52:  N.  J.  I^aws,  1898.  c.  KWas  amend,  bv  Laws, 
1908.  c.  248,  as  amend,  bv  Laws,  1900,  c.  235:  N.  1).  Laws, 
1907,  c.  109;  Ore.  Laws,  11M)5,  c.  1:  Pa.  Laws,  1906,  Xo.  10:  S. 
D.  Laws,  1907,  c.  139:  Tex.  Laws,  1905,  1st.  Called  Sess.  c. 
11,  as  amend,  bv  Laws,  1907,  c.  177,  sec.  114  a:  and  Wash. 
Laws  1907,  c.  209. 

Party  authority  and  legislature.  Quite  generally 
the  legislature  prescribes  only  a  part  of  the  test  and 
permits  the  party  authorities  to  impose  additional  re- 
quirements. 

For  tvpical  laws  see:  Cal.  Const.  (Amend.  1900)  art.  2.  sec. 
2i,  Laws.  1907,  c.  340  and  c.  352:  Del.  Laws.  1897,  c.  ;«)3,  as 
amend,  bv  Laws.  1903.  c.  285:  La.  Laws,  1900,  Xo.  49:  Mass, 
Law.s,  1907,  c.  5(J0:  Miss.  Cotle.  190($.  sec.  3717:  and  R.  L 
Laws,  11H)2.  c.  1078. 

Voter's  declaration 

The  voter's  declaration  of  party  affiliation  may  re- 
late to  past  allegiance,  to  present  affiliation,  to  future 
intention,  or  to  some  combination  of  past,  present,  or 
future  action.  The  laws  for  the  different  states  vary 
greatly  on  this  point. 

Past  allegiance.  Some  of  the  laws  require  a  decla- 
ration of  past  affiliation  only,  on  the  part  of  the  voter. 

For  typical  provisions  compare  the  laws  of  Ohio.  1908,  (ap- 
proved Apr.  28)  and  of  Pa.  Laws,  1900,  X\).  10. 

In  Ohio  the  voter's  affiliation  is  determined  hv  his  vote  at 
the  last  general  election  "held  in  even  numbere<i  years.'* 

In  Pa.  he  must  have  voted  for  a  majority  of  the  candidates 
of  the  party  at  the  last  ireneral  election  at  which  he  voted. 
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Present  a/Hlialion.  Other  laws  provide  that  thol 
voter  declare  only  his  present  allegiance. 

('ompHra  rh^  laws  i>r  Khu. 
Laws.  IU07,  c.  100;  and  Wv.  1 
by  1.IIWS,  11107.  c.  100, 

Future  intention.  In  certain  cases  a  declaration  ofl 
intention  to  support  the  party  at  the  ensuing  electioD'l 
is  the  only  requirement. 

Seo  Wash.  Laws,  1!WT,  t.  SUP,  r-ir  a  l.vpicsl  c 

Past  action  and  present  aMliation.  A  declaration  at] 
to  past  action  as  well  as  a  statement  of  present  afiEil-l 
iation  is  prescribed  in  a  number  of  states. 

Under  Uw  III.  law  I'lmcU'il  in  imi.  Itiu  voter,  ir  i:liiUleag«djJ 
is  required  to  nweur  or  alUrm  not  oiii,v  that  lie  is  u  member  a^ 
the  party,  but  also  timt  he  liaa  not  voted  at  a  primary  of  a" 
olhur  political  parly  within  t" 

Past  action  and  future  intention.    In  addition  I 
declaring  his  past  party  allegiance  certain  states  als(>i1 
require  the  voter  to  pledge  his  support  to  the  par^ 
at  the  next  ensuing  election. 

Compare  the  laws  of  Inii.  Laws.  11»01,  c.  2.S2:  Minn.  Rev, 
Lawa,  1005,  sec.  I!>S:  aod  Miiis.  Code.  llKKt.  »ho   :{717. 

Under  the  MissiBsippi  law  Ihn  voter  must  linvc  ■■Ih-wh  in 
accord  "  with  the  parly  duritiK  the  preceilinjr  two  years,  and 
must  ajfree  to  support  iiominalions,  in  which  he  paVlicipalWK 
at  Ihe  ensuing  election. 

Present  affiliation  and  future  intention.  The  teat 
prescribed  in  some  states  requires  a  declaration  of 
present  affiliation  together  with  a  pledge  of  future 
support. 

See  the  laws  of  Arij:.  Il<05,  e,  'IS;  La.  Laws,  1»(W.  No.  ■(_ 
S,  n.  Laws.  Hlft7.  V.  I3It;  and  Tex,  I>nws,  11)0.^  lit  0«Um 
Sess.  c.  11,  as  amend,  by  Lawa,  lIHn,  c.  177, 

Past,  present,  and  future  dhliation.    Certain  stB 
require  a  definite  declaration  with  respect  lo  past  aKfl 
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legiance,  present  affiliation,  and  future  intention  to 
support  the  party  with  whom  the  voter  desires  to  act 
at  any  primary  election. 

Compan'  the  provisions  of  Mass.  Laws,  1007.  c.  5(i0:  and 
N.  J.  Laws,  18«8,  c.  i:«),  as  amend,  by  Laws.  lJK)rj,  c.  248,  as 
amend,  by  laws.  19(M5,  c.  235. 

Also  see  Commonwealth  v.  Rogers,  l»02,  181  Ma.ss.  18 1  and 
Hopper  V.  Stack,  1903.  GO  N.  J.  L.  5<i2. 

Record  of  declaration 

Declaration  at  primary.  Many  of  the  primary  laws 
merely  require  a  declaration  of  party  affiliation  on  the 
part  of  the  voter  at  the  time  of  the  primary  and  do 
not  make  any  provision  for  keeping  a  record  of  his 
declaration. 

For  typical  laws  compare:  Ariz.  Laws.  1005,  c.  08:  II 1 
Laws,  1008,  p.  — ;  Ind.  Laws.  1007,  c.  282:  Kan.  Laws.  190a 
(Extra  Sess.)  c.  54:  Minn.  Rev.  Laws,  1005,  sec.  102  and  Laws, 
1907,  c.  22(i:  N.  1).  Laws,  1007,  c.  109:  Pa.  Laws,  1900,  No. 
10;  S.  I).  Laws,  1007,  c.  180:  Tex.  Laws,  MK)5,  1st  Called 
Sess.  as  amend,  bv  Laws,  1007.  c.  177,  sec.  Il4a:  Wash.  Laws, 
1907.  c.  200. 

Previous  enrollment  or  registration.  A  party  en- 
rollment or  registration  of  voters  is  required  in  a 
number  of  states.  The  enrollment,  whether  conducted 
according  to  party  rules  or  under  provision  of  law, 
affords  a  means  of  listing  the  party  affiliation  of  all 
electors  participating  in  primary  elections. 

The  form  of  the  record  kept,  varies  from  informal 
voting  lists  to  elaborate  systems  for  the  permanent 
enrollment  of  party  members. 

EnroUmrni  ti infer  party  regulation.  See  laws  for  S.  C.  Civ. 
Code.  1002,  sec.  258,  as  amend,  by  Laws,  1908.  No.  8:  also  see 
N.  (\  local  acts,  which  re^iuire  party  registration  of  voters 
in  certain  localities. 
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Hiir'-lliHciif  iiKiIrr  Uiv.  Ptir  ililTereiil  tiii-lhijils 
istration  niiuimil  uiiOer  Inw  «umiiuri'  Llic  pnivis 
Laws.  IWi.  c.  :(40  anri  i;.  'ASi:  \ie\.  r.nws.  IHl 
Hmeiid.  bv  l>a»s.  DHU,  v.  2SS;  Ih.  T.ilws.  19(17,  v. 
roll's  SI,  190a,  sei's.  ISSi-SO:  Miias,  Lu*s,  HM)7, 
Lhws.  E.\.  SpMsioJi.  I»07.  N...  4;  N'l.b.  I,hws,  UK 
Ore.  LitwH,  1)103,  r.  I. 


What  constitutes  a  reasonable  test 

As  thi'  riglu  111  participate  in  making  nominations ■ 
is  a  part  of  the  riglit  to  voti^  the  question  arises,  whati 
constitutes  a  reasonable  test  of  party  affiliation?  Sol 
far  tlie  courts  have  not  come  to  any  uniform  cnnc]u-| 

sions  in  tlicir  ilccisions  rni  this  point. 

Fl.l     I.-     ■■::■     .1..   I     .■..:.      -.,■,        1    >,,■ I,'. .-ITS.    1B03.    1 

181  M..-      :-:    -■  ■■.  \\.   .  .     :■>■;    -,,     m ii-.    ii„ppor  v.  I 

Stiu-l^,  :         !.■'     ^     I     I       I...     i:..  ■.,  .  -,  |,..,..,'  r„urt  oil 

OlV    Til.. 1     ..I    -..I.     {■::r::    .-...,     I  ■■...".      I    (I.    I  'ill      :<(m,    ,St»U»  V 

Drexfl.    l\Hii,.     ,1    Noll.    ;iii;    All'.nu.v    Ui-n     r.     rr.l,    Wood-T.l 
Howe.   llfUa.    ii    K.   I.   :WU:  Hchostii).-   v.   Cituir.   Jlftr;,    15L  C«L# 
(K»:K«l»!v.  Fii^iKwrsW  (0»l.)  lOOT.  l«  I'nt,  ll2r  Fiwman  T.T 
Boiinl  of  Reitistrv   unii  Elc*lion   i.f  MoUirhpii  fS.  .1.)  i9OT,  « 
At.  7i:!;  Stale  i>x  rcl.  LhImiuvb  v.  MiHi.-I  (l,i.,l  UMW.  1(1  So.  4m;  1 

M'lrMw  V.  \Vir.i-(M,  n.)  iiiftt,  iir)\.  u'.  1121. 
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LAWS  AND  JUDICIAL  DECISIONS 


United  States 

Alabama.  Laws,  1903,  no.  417,  sec.  10.  Qualified 
electors  under  the  general  election  laws  have  the  right 
to  participate  in  primary  elections  subject  to  such 
political  qualifications  as  may  be  prescribed  by  the 
party  authorities. 

Arizona.  Laws,  1905,  c.  68,  sees.  11  and  13.  To 
vote  at  a  primary  election  the  elector  must  declare 
that  he  is  a  member  of  the  political  party  holding  the 
primary  and  that  he  expects  to  support  the  r(egular 
ticket  of  such  political  party  at  the  next  general  or 
special  election. 

Arkansas.  Dig.  of  St.  1904,  sees.  2892-4.  Leaves 
the  prescription  of  the  test  for  participation  in  party 
primaries  to  the  party  authorities. 

California.  Const.  (Amend.  1900)  art.  2,  sec.  2%. 
"The  legislature  shall  have  the  power  ...  to- 
determine  the  tests  and  conditions  upon  which  elec- 
tors, political  parties,  or  organizations  of  voters  may 
participate  in  any  such  primary  election  ...  or 
the  legislature  may  delegate  the  power  to  determine 
such  tests  or  conditions  at  primary  elections,  to  the 
various  political  parties  participating  therein.    .     .     ." 
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See  llolisluek  v.  Hupei 
FrnneiscH.  lUCfl.  IHI  t'l 
1001.) 

Laws,  1907,  c.  340.  The  governing  committee  ol  1 
any  political  party  when  filing  its  application  for  a  I 
place  on  the  primary  official  ballot  is  required  to  file  I 
a  resolution  prescribing  the  party  test  necessary  foT;! 
an  elector  to  vote  for  the  delegates  to  the  nominating  1 
convention  of  such  party.  Persons  not  possessing  the  I 
qualifications  prescribed  may  not  vote  for  such  party  I 
delegates. 

A  person  desiring  to  vote  at  any  primary  electioa  I 
on  behalf  of  any  party  or  for  any  delegates  to  any  J 
convention  i.s  required  to  write  (or  have  written)  i 
the  roster  of  voters,  his  name  and  address  and  the  I 
name  of  the  political  party  for  whose  candidates  hel 
in  good  faith  intends  to  vote  at  the  election  for  whidif 
the  primary  is  held. 

If  challenged,  his  right  to  vote  must  be  denied  tni-1 
less  he  prescribes  to  the  test  required  by  the  resolu- 
tion of  the  committee  of  the  political  party  for  whose 
candidates  he  desires  to  vote. 

The  roster  of  voters  must  be  delivered  to  the  county  I 
■clerk  or  registrar  of  voters  and  kept  us  a  public  record! 
for  public  inspection  for  a  period  of  at  least  two^ 
years. 

Laws,  1907.  c.  352.  At  the  time  of  registering  and 
of  transferring  registration,  in  all  places  where  the 
primary  election  law  is  in  force,  each  elector  must 
declare  the  name  of  the  political  party  with  which  he 
intends  to  affiliate  at  the  ensuing  primary  election  or 
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elections,  and  the  name  of  such  political  party  must 
be  stated  in  the  affidavit  of  registration.  If  the  elec- 
tor declines  to  state  the  fact,  the  fact  of  such  declina- 
tion is  likewise  to  be  stated  and  no  person  is  entitled 
to  vote  at  any  primary  election  (by  virtue  of  such 
registration)  unless  he  has  stated  the  name  of  the 
political  party  with  which  he  intends  to  affiliate,  at  the 
time  of  such  registration.  No  elector  is  to  be  per- 
mitted to  vote  on  behalf  of  any  party  other  than  the 
party  so  designated  in  the  registration. 

In  case  any  elector  declines  to  designate  or  changes 
his  political  affiliation,  he  is  entitled  to  have  the  change 
recorded  prior  to  the  close  of  the  registration  upon 
application  to  the  county  clerk  or  registrar  of  voters. 
Such  application  is  to  be  made  in  person  and  the 
elector  is  required  to  make  affidavit  substantially  in 
the  following  form : 

,  being  duly  sworn,  deposes  and  says  that 

he   is   registered   on   the   great   register   of   the   said 

county  of  as  a  ,   (insert 

former  party  affiliation,  or  that  he  had  declined  to 
designate  his  party  affiliation),  that  since  the  date  of 
such  registration  he  had  changed  his  political  views 
and  in  good  faith  declares  his  affiliation  with  the 
' party. 

The  provision  requiring  an  elector  at  the  time  of  registra- 
tion to  declare  his  party  affiliation  in  order  to  be  entitled  to 
vote  at  a  primary,  is  not  void  for  unreasonableness  in  that  it 
precludes  an  elector  who  changes  his  party  affiliation  after 
registration  from  voting  with  his  new  party.  Nor  is  it  void 
as  a  violation  of  Const,  art.  2.  sec.  1.  in  that  it  in  effect  pro- 
vides an  additional  qualification  to  those  prescribed  therein 
for  electors.     Schostag  v.  Cator,  HK)7.  151  Cal.  000. 

Prohibiting  one  who  has  voted  at  a  primary  election  from 
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ajgiiLiig  i>  pi--hLi(iii  lor  luiulhiT  CKtididHle  xs  nut 
UoDBl  Its  jirovidiiifr  alt  arbitrary  clnasilicalion  of  v 
V.  FiUKernltl,  (<-'al.|  I'.WT.  «3  Put.  112. 

Colorado.  Milts,  Ann.  St.  1891,  sec.  1711.  (Noti 
direct.)  Excludes  any  voter  from  voting  at  a  primary  1 
election,  who' is  at  the  time  a  member  in  good  faith  J 
of  a  different  political  party  than  the  one  holding  such  T 
caucus,  convention  or  primary  election.  The  ques-  ] 
tion  of  the  good  faith  of  the  voter  is  to  be  left  to  the  ] 
jury. 

See.  Ill  r<!  Numinal.ioris  lo  Publk-  CHUfos.  ISS'l,  I)  Col  lai. 

Connecticut.      Laws,  1905,  c.  273.      (Not  direct.)  | 
A  party  registration  is  required  previous  to  the  pri- 
mary. 

Qualified  electors  making  application  for  enrollment  \ 
arc  to  be  listed  according  to  their  declared  political  1 
preference.  After  the  completion  of  each  enrollment,  j 
the  reg;istrars  are  required  lo  file  twenty-five  copies  I 
of  each  party  list  with  the  town  clerk  and  are  further  ] 
required  to  deliver  to  the  chairman  of  the  town  com-  f 
mittee  of  each  political  party  which  cast  10%  or  n 
of  the  total  vote  of  the  town  at  the  last  general  election,  I 
a  sufficient  number  of  copies  to  supply  the  chairman  f 
or  clerk  of  each  political  primary  or  caucus  to  be  held  I 
before  the  making  of  the  next  enrollment  list.  In  J 
case  there  is  no  chairman  of  a  town  committee  of  J 
any  political  party  coming  imder  the  provisions  of  diefl 
act  then  the  town  clerk  is  required  to  furnish  I 
chainnan  or  clerk  of  each  caucus  or  primary  n 
with  the  party  list. 

Upon  oral  or  written  application  to  the  re^strari 
any   elector  enrolled   as  a  member  of  a   party  t 
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have  his  name  transferred  to  any  other  party  list  as 
he  mav  direct. 

Any  person  made  a  voter  after  a  regular  session  of 
the  registrars  and  prior  to  the  election  next  succeed- 
ing such  session  may  secure  a  certificate  showing  that 
he  is  entitled  to  enrollment  upon  the  list  of  the  party 
named  in  the  application.  The  certificate  is  to  have 
the  same  effect  as  though  he  had  been  enrolled,  and 
at  the  time  of  making  the  next  corrected  enrollment  list 
the  registrars  are  to  transfer  any  such  name  to  the 
regular  party  list  unless  otherwise  directed  by  the  elec- 
tor. 

Special  Law.  11)07,  no.  \VZ\,  provides  for  direct  nominations 
in  the  town  of  Manchester. 

De'azvare.  Laws,  1897,  c.  393,  as  amend,  by  Laws, 
1903,  c.  285.  ( New  Castle  Co.  and  the  City  of  Wilming- 
ton.) If  challenged,  the  person  oflfering  to  vote  must 
swear  or  affirm  that  he  is  a  legally  qualified  voter 
under  the  rules  of  the  party  holding  the  primary.  A 
system  of  party  registration  is  provided  for  and  no 
person  whose  name  is  not  registered  in  the  "voting 
books  of  qualified  voters  for  primary  elections"  is 
permitted  to  vote  in  any  primary. 

Florida.  Laws,  1901,  c.  5014,  as  amend,  by  Laws, 
1903,  c.  5248,  as  amend,  by  I^ws,  1905,  c.  5471. 
The  executive  or  standing  committee  calling  a  party 
primary  may  declare  the  terms  or  conditions  on  which 
legal  electors,  offering  to  vote  at  such  elections  are 
to  be  recorded  and  taken  as  proper  members  of  the 
party  at  whose  expense  and  in  whose  interest  such 
primary  election  has  been  called. 
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Georgia.  Laws,  1890-1,  p.  210.  If  challenged,  J 
any  elector  offering  to  vote  must  take  an  oath  that  1 
he  is  duly  qualified  to  vote,  according  to  the  rules  of  I 
the  party,  holding  the  primary  election. 

Idaho-  Laws,  1903.  p.  SGU.  {Not  direct.)  It  is  J 
made  unlawful  for  any  person  who  was  not  affiliated  I 
with  the  party  holding  the  primary  at  the  last  general  ' 
election,  to  vote  or  take  any  part  in  such  primary; 
provided  that  one  who  since  the  last  election  has  be- 
come of  age  may  vote  if  otherwise  qualified.  No  ■• 
person  may  vote  at  the  primary  of  more  than  one  | 
political  party  during  any  calendar  year. 

Illinois.      Laws,    1908.      Any    person    offering    to  1 
vote  a  primary,   if  challenged,   is  required  to  swear 
or   affirm,   that   he   is   a    member   of,    and   affiliated 

with,  the party;  that  he  has  not  voted  | 

at  a  primary  of  another  political  party  within  a  period  f 
of  two  years :  and  that  he  has  not  signed  any  nomina-  I 
tion  petition  for  nomination  of  a  candidate  of  any  I 
other  political  party  and  that  he  has  not  signed  the  I 
nominating  papers  of  any  independent  candidate  for  | 
any  office  to  be  voted  upon  at  that  primary. 

In  addition  to  such  affidavit  the  person  challenged  I 
is  required  to  produce  the  affidavit  of  one  householder  "J 
of  the  precinct  who  is  a  qualified  voter  at  the  pri- , 
mary  and  who  is  personally  known  or  proved  to  the  J 
jndges  to  be  a  householder  in  the  precinct,  who  shatll 
swear  or  affirm,  that  he  verily  believes  the  i 
challenged  to  be  a  member  of  and  affiliated  with  th< 
party. 

htdlaiio.     Laws,   IPOT,  c.  282.     Any  elector  ( 
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ing  to  vote,  if  challenged,  shall  make  affidavit  that  at 
the  last  preceding  general  election,  he  affiliated  with  the 
party  holding  the  election,  that  he  voted  for  a  major- 
ity of  the  regular  nominees  of  the  party  at  such  elec- 
tion, and  that  he  intends  to  support  and  vote  for 
the  regular  nominees  of  such  party  at  the  coming 
election ;  provided  that  first  voters  need  not  make 
declaration  of  past  affiliation. 

Iowa.  Laws,  1907,  c.  51,  sec.  7.  Under  this  law, 
the  voter's  selection  of  a  party  ballot,  at  the  first 
primary,  to  be  held  in  June,  1908,  is  to  constitute 
the  declaration  of  his  party  affiliation  and  it  is  made 
the  duty  of  the  primary  election  board  to  record  his 
name  and  check  his  declaration  of  party  affiliation 
on  the  poll  books  used  by  the  clerks  of  the  primary 
election  board.  This  list,  properly  certified  by  the 
primary  election  board  is  to  be  returned  to  the  county 
auditor  for  preservation.  Copies  of  the  names  and 
party  entries  on  such  list  together  with  the  changes 
of  party  affiliation  are  to  be  used  at  subsequent  pri- 
maries for  determining  with  what  party  the  voter  has 
been  enrolled  and  no  voter  enrolled  for  one  politi- 
cal party  is  to  be  allowed  to  receive  the  ballot  of 
any  other  party,  but  he  may  change  his  enrollment 
according  to  the  provisions  of  the  act.  The  county 
auditor  is  required  to  prepare,  for  each  voting  pre- 
cinct two  of  the  alx)ve  mentioned  lists  duly  certi- 
fied by  him  and  taken  from  the  poll  books  of  the 
last  preceding  primary  election.  He  is  required  to 
deliver  such  list  to  the  succeeding  primary  election 
boards    in    the   year    1910    and    biennially    thereafter 


PRIMARY  ELECriONB 


at  least  one  day  prior  to  the  day  of  llie  primary^ 
election.  These  lists  together  with  the  poll  books  of  I 
the  primary  election  are  to  be  rctiirned  to  the  county  J 
auditor  in  good  condition  within  twciity-foiir  hours  I 
after  the  primary  to  be  preserved  by  him. 

sec.    8.     .-\ny   pt-rson    who   has    thus   declared,  hia] 
parly  affiliation  is  thereafter  to  be  listed  on  tlie 
books  as  a  member  of  that  political  party  and  while  1 
he  is  a  resident  of  the  same  precinct  he  need  not  de-9 
clare   his    party  affiliation    in    succeediiig    primaries! 
unless  he  desires  to  change  his  party  affiliation.  Anyl 
elector,  who  having  declared  his  party  afhliation  de-l 
sires  to  change  the  same,  may,  not  less  than  ten  daysl 
prior    to    the    date    of    any    primary,    file  a  written  ■ 
declaration  with  the  county  auditor,  stating  his  change! 
of  party  affiliation    and    the    auditor    is  required  I 
enter  a  record  of  the  change  on  the  poll  books  of  thw 
last  preceding  election,  and  on  the  voting  list, 
elector    whose   party    affiliation    has    for   any   rcasonl 
not  been  registered  or  any  elector  who  has  changed! 
his  residence  to  another  precinct  or  a  first  voter  isT 
entitled  to  vote  at  any  subsequent  election  in  the  samej 
manner  and   upon   the   same   terms   as   pro\'idcd   it| 
sec.  7. 

sec.    9.     Any    elector   whose   party    affiliation    has 
been  recorded  and  who  desires  to  change  his  affilia- 
tion on  primary  election  day,  is  subject  to  challenge. 
If  challenged,  he  must  swear  or  affirm  that  he  HuJ 
in  good  faith  changed  his  party  affiliation  and  destre^a 

to  he  a  member  of  the  — - — -,  and  if  he  t 

such  oath,  he  is  ihereiipon   to  be  given  a   ticket  oQ 
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such  political  party  and  the  clerks  of  the  primary 
election  are  required  to  change  his  enrollment  of 
party  affiliation  accordingly. 

Kansas.  Laws,  1908,  (Extra  Sess.),  c.  54,  sees. 
10  and  12.  Any  person  offering  to  vote  at  a  pri- 
mary is  required  to  announce  the  name  of  the  politi- 
cal party  for  which  he  desires  to  vote  and  unless  he 
is  challenged,  one  of  the  judges  is  forthwith  to  give 
him  such  party  ticket.  If  challenged,  he  must  make 
an  affidavit  that  he  is  a  member  of  and  affiliated  with 

the  party,  that  he  has  not  signed  the  petition 

of  a  member  of  any  other  party,  and  that  he  has  not 
signed  the  nominating  petition  of  an  independent 
candidate  for  anv  office  for  which  candidates  are  to 
be  voted  for  at  that  primary  election. 

Kentucky,  CarrolKs  St.  1903,  sees.  1553-59. 
The  party  authorities  are  authorized  to  prescribe 
qualifications  for  voters  at  party  primaries.  In  order 
that  none  but  those  affiliating  with  and  being  mem- 
bers of  any  political  party  may  participate  in  a  party 
primary,  a  system  of  party  registration  is  provided 
for  localities  in  which  a  registration  law  is  in  force 
under  the  general  law  governing  regular  state  elec- 
tions. 

The  committee  or  governing  authority  of  any 
political  party  desiring  to  hold  a  primary,  has  the 
right  to  have  the  names  of  all  persons  registered 
on  the  regular  state  registration  books  as  affiliating 
with  such  party,  copied  into  books  provided  by  the 
committee.  A  book  is  to  be  provided  for  each  pre- 
cinct of  the  city  and  town  in  which  it  is  proposed 
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10  hold  a  primary.  In  case  the  committee  or  govern- 
ing authority  of  any  pohtical  party  should  decide  to 
hold  tile  primary  before  the  time  set  for  the  registra- 
tion of  voters  for  that  year  under  the  provisions  of  the 
general  law,  the  party  registration  for  the  previous 
year  is  to  govern.  Provision  is  also  made  for 
special  registration  of  persons  prevented  by  specified 
causes  from  registering  at  the  regular  time. 

In  all  counties,  districts  or  precincts  in  which  no 
.  registration  is  held  under  the  provisions  of  general 
law  all  legal  electors  have  a  right  to  vote  at  any  party 
primary  if  they  conform  to  the  conditions  and  quali- 
fications prescribed  by  the  committee  or  governing 
authority  of  the  political  party  holding  the  primary 
by  applying  at  the  polls  of  the  precinct  in  which  they 
reside  and  making  known  the  fact  that  they  con- 
form lo  the  conditions  and  qualifications  that  have 
been  prescribed. 

Louisiam-.  Laws.  1906,  no.  49,  sees.  9  and  10. 
Qualifications  of  voters  at  primaries  are  the  same 
as  required  fnr  electors  at  general  elections,  subject 
to  additional  political  qualifications  which  may  be 
prescribed  hy  the  state  central  committees  of  the  re- 
spective political  parties.  None  but  those  afHliating 
with,  and  beings  members  of  any  political  party  are 
to  be  permitted  to  participate  in  any  primary  elec- 
tion held  hy  such  political  party.  The  commission- 
ers of  election  are  required  to  ask  every  person  offer- 
ing to  vote,  whether  or  not  he  is  a  member  of  such 
political  party  and  whether  or  not  he  will  support 
the   nominees  of  such   primary   election,   and   he   is 
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not  to  be  permitted  to  vote  unless  he  answers  both 

questions  in  the  affirmative. 

This  act  is  not  uiiconstitutioiiHl  because  it  requires  voters 
at  primaries  to  promise  that  thev  will  support  the  nominees. 
State  ex  rel.  Labauve  v.  Michel/(La.)  11)08,  40  So.  430. 

Maine,  Laws,  1903,  c.  214.  Party  enrollment  is 
a  prerequisite  for  voting  in  any  political  caucus. 
Any  person  who  is  a  legal  voter  may  enroll  himself 
as  a  member  of  any  political  party  by  filing  with  the 
clerk  of  the  'own  of  which  he  is  a  legal  voter  a 
declaration  in  writing  signed  by  himself  substantially 

as   follows:     **I,  being  a   legal  voter  of  

hereby  elect  to  be  enrolled  as  a  member  of  the 

party.  The  following  statment  of  name,  place  of  last 
enrollment,  if  any,  and  party  of  last  enrollment 
if  any,  is  true." 

A  new  enrollment  may  be  made  at  any  time  but  the 
person  making  such  new  enrollment  may  not  vote 
in  any  political  caucus  within  six  months  thereafter 
if  he  designates  a  different  political  party  from  that 
named  by  him  in  the  preceding  enrollment.  The 
clerk  of  the  town  where  the  enrollment  is  made  is 
required  to  record  the  enrollment  of  members  of 
each  political  party  in  a  separate  book  and  the  records 
are  to  be  o])en  to  the  public. 

\'oting  lists  used  in  the  election  next  preceding 
any  caucus  are  to  be  used  as  check  lists  at  the 
caucuses  if  the  town  committee  so  provide  in  the 
call  and  the  committee  is  required  to  provide  for  the 
use  of  such  lists  upon  the  written  request  of  a  speci- 
fied number  of  voters  of  the  party. 
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Maryland.  Code  of  Pub.  Gen.  Laws.  lfl')4  (new 
section  added.  Session  of  1908),  sec.  IIJO  G.  No  per- 
son is  permitted  to  vote  in  any  primary  election  un- 
less he  is  a  registered  voter  and  a  member  of  the 
party  at  whose  primary  election  he  tenders  his  ballot. 
Any  registered  voter  who  at  the  last  preceding  elec- 
tion voted  for  the  presidential  electors  or  the  gover- 
nor of  the  state  or  comptroller  or  other  state  candi- 
date or  the  county  candidates  of  the  parly  at  whose 
primary  he  tenders  his  ballot,  or  any  registered  voter 
who  attains  the  age  of  twenty-one  years  prior  to  the 
next  election,  or  any  voter  who  having  failed  to  vote  at 
the  last  election  declares  his  intention  to  vole  at  the 
next  succeeding  election  for  the  candidates  named  by 
the  party  at  whose  election  he  tenders  his  ballot  is 
to  be  deemed  a  member  of  such  party  and  entitled 
to  vote  at  such  primary  election.  After  an  elector 
has  voted  his  name  is  to  be  entered  in  the  ]>o!l  books 
provided  for  by  the  governing  body  of  the  party 
holding  the  election. 

^fassachusells. 

Tlu'  provision  forljiUrtiiitr  mi.v  ime  to  volt"  nr  h  iirimnry  who 
hits  taken  pikrt  in  a  primary  of  Hiitilher  poliiicai  party  vithin   | 
twelve  moiiihs  is  n  reasonabk-  n-m  of  pMrlv  ufBliiition.     " 
monwcalth  v.  Itogors  lOOi.  181  Mass.  184 

Laws.  190T,  c.  560,  sec.  93.  Each  cily  or  town 
committee  may  make  reasonable  regulations,  not 
inconsistent  with  law,  to  determine  membership  in 
the  parly,  and  to  restrain  persons  not  entitled  to  vote 
at  caucuses  from  attendance  thereat  or  taking  part  I 
therein.  But  no  political  committee  may  prevent  j 
any  voter  from  participating  in  the  caucus  of  its  f 
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for  the  reason  that  the  voter  has  supported  an  inde- 
pendent  candidate   for   poHtical   office. 

sec.  101.  No  person  having  voted  in  the  caucus 
of  one  poHtical  party  is  entitled  to  vote  or  take  part 
in  the  caucus  of  another  political  party  within  twelve 
months,  excei)t  that  voting  or  taking  part  in  the  cau- 
cuses of  any  munici})al  party  by  any  voter  is  not  to 
effect  his  legal  right  to  vote  or  to  take  part  in  the 
caucuses  of  any  other  political  party  whether  national, 
state,  or  munici])al  for  any  other  election ;  and  hav- 
ing voted  or  taken  part  in  the  caucus  of  another 
political  party  for  any  previous  election  whether  city, 
state  or  national  is  not  to  effect  his  right  to  vote  or 
take  part  in  the  caucus  of  any  municipal  party.  No 
voter  shall  be  prevented  from  voting  or  participating 
in  any  caucus  if  he  takes  an  oath  that  he  is  a  mem- 
ber of  the  political  party  holding  the  caucus  and  in- 
tends to  vote  for  its  candidates  at  the  polls  at  the 
election  next  ensuing  and  that  he  has  not  taken  part 
or  voted  in  the  caucus  of  any  other  political  party 
for  twelve  months  last  passed. 

sec.  150.  Each  voter's  party  affiliation  is  to  be 
checked  on  the  voting  list  used  by  the  ballot  clerks 
and  the  list  is  to  be  returned  to  the  election  commis- 
sioners in  Boston  or  to  the  citv  or  town  clerks  in 
other  places  for  preservation  during  succeeding  year. 
A  copy  of  the  party  entries  on  such  list  is  to  be  used 
at  subsequent  primaries  for  determining  with  what 
party  the  voter  has  been  enrolled.  Any  elector  may 
change  his  enrollment  by  appearing*  before  the  elec- 
tion commissioners   in  Boston  or  before  the  citv  or 
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writ-   ^^B 


tuwn  clerks  in  oilier  jjlaces  and  requesting  in  writ- 
ing to  have  his  enroUnient  changed  to  another  party 
but  such  change  is  not  to  take  effect  until  ninety  days 
after  the  voter  so  appears;  but  the  pohtical  party  eo- 
rollmeiit  of  a  voter  is  not  to  preclude  him  from  re- 
ceiving at  a  primary  the  ballot  of  any  niunicipal 
party,  but  in  no  primary  is  he  to  receive  more  than 
one  parly  ballot.  No  voter  who  denies  the  accuracy 
of  his  enrcillmeiit  is  to  he  permitted  to  vote  until  he 

lakes  an  oath  that  he  is  a  member  of  the  party 

and  that  he  is  incorrectly  enrolled  as  a  jnembcr  of 
another  political  party, 

Michigan.  Laws,  Extra  Sess,  1907,  no,  4,  sees. 
2,  fi,  SI,  10,  13  and  35,  No  person  may  vote  at  z 
primary  election  imless  he  is  enrolled  as  a  member 
of  a  particular  political  party.  The  varions  boards  o£ 
registration  provided  for  by  the  general  election  law 
are  constituted  an  enrollment  hoard.  The  local  custo- 
dian of  the  genera!  registration  books  of  each  election 
precinct  is  made  the  custodian  of  the  party  enrollment 
book,  and  he  is  required  to  forward  copies  of  the  party 
enrollment  lo  the  county  clerk  and  to  the  secretary  of' 
state. 

The  cu.'ttodian  of  the  enrollment  book  is  required. 
to  deliver  the  same  lo  the  board  of  enrollment  for 
the  purpose  of  registration  and  correction  and  the 
enrollment  board  is  required  to  enroll  all  qualified 
electors  who  make  application  for  and  who  are  en- 
titled to  enrollment  as  members  of  any  political  party. 
Whenever  any  qnalified  elector  applie';  for  enroll- 
nicnl  but  neglects  or  refuses  to  give  the  name  of  his 
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party  or  if  he  has  none,  he  is  to  be  enrolled  as  an 
independent. 

Whenever  an  enrolled  voter  has  changed  his  past 
affiliation  and  desires  to  be  enrolled  as  a  member  of 
another  party,  he  may  personally  make  application 
for  re-enrollment  to  the  enrollment  board  of  primary 
election  inspectors  and  the  board  is  thereupon  re- 
quired to  re-enroll  the  voter. 

Any  qualified  elector  offering  to  vote  is  to  be  fur- 
nished a  ballot  of  the  political  party  with  which  he 
is  enrolled  and  no  other.  In  case  he  is  challenged, 
he  is  required  to  take  an  oath  that  he  is  a  member 
of  the  party  and  that  he  believes  in  the  principles  of 
the  party. 

For  local  laws,  soo  Local  Acts,  U)05,  no.  470,  as  ameiuiecl 
by  Local  Acts.  11)07,  no.  754  (Alpena  Vo.):  Local  Acts,  1903. 
no.  :{20,  soc.  12  (Kent  Co.):  I^cal  Acts,  IIM):^,  no.  502,  sec.  12 
^Muske^'on  Co.);  Local  Acts,  1905,  no.  IU5,  sec.  11  (Wayne Co.). 

The  local  acts  for  these  counties  uniformly  require 
that  any  elector  offering  to  vote,  if  challenged,  must 
take  an  oath  that  he  is  in  sympathy  with  the  princi- 
ples of  the  party  and  that  he  expects  to  vote  the 
party  ticket  at  the  next  ensuing  election. 

Minnesota, 

The  le«;islature  may  within  reasonable  limits  re^fulate  the 
means  by  which  partisan  efforts  should  be  protected  in  exer- 
cisin^r  individual  preferences  for  partv  candidates.  Slate  v. 
Moore,  1902.  87  Minn.  :{0S.   (Interpret  in>r  c.  210,  Laws  of  1901). 

Rev.  Laws,  1905,  sec.  192.  Any  person  offering 
to  vote  the  ballot  of  any  political  party  at  a  primary, 
if  challenged,  is  required  to  declare  under  oath  that 
he  generally  supported  such  political  party  at  the  last 
election  and  intends  to  support  it  at  the  next  ensu- 


iiig  flection.     Wlien   voting   for   ihc  first  time  he   is 
not  required  to  declare  his  past  political  affiliation. 

.\fississippi.  Code,  1906,  sec.  3Tn.  No  person 
is  eligible  to  participate  in  any  primary  election 
unless  be  intends  to  support  nominations  in  which 
he  participates,  has  been  in  accord  with  the  party 
holding  such  primary  wilhin  the  two  preceding  y 
and  is  not  excluded  from  such  primary  by  any  regula- 
tion of  the  slate  executive  committee  of  the  party  hold- 
ing such  primary.  Any  member  of  ihe  party  holdings 
the  primary  or  any  primary  election  officer  may  chal- 
lenge any  person  offering  to  vote  and  cause  him  to 
answer,  under  oath,  questions  relating  to  his  qualifi- 
cations. 

ifissouri.  Laws,  1907.  p.  263,  sec.  18.  At  all  pri- 
maries as  many  separate  tickets  are  to  he  provided  as 
there  are  parties  entitled  to  participate  and  also  a 
non-partisan  ticket  upon  which  are  to  be  printed  the 
names  of  all  persons  for  whom  nomination  papert 
have  been  filed  who  are  not  candidates  for  any  politi- 
cal party.  Each  qualified  elector  is  entitled  to  receive 
from  the  judges  of  election  one  ballot  of  the  political 
party  participating  in  snch  election  for  which  he  de- 
sires to  vote. 

To  prevent  any  elector  from  voting  for  more  than 
one  party  at  any  primary,  the  law  provides  that  if 
any  elector  write  upon  his  ticket  the  name  of  any 
person  who  is  a  candidate  for  the  same  office  upon 
!ome  other  ticket  than  that  upon  which  hii  name  ia 
BO  written  this  ballot  is  to  be  counted  for  such  per- 
son  only  a?   a  candidate   of  the  party   upon   whose 
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ticket  his  name  is  written  and  is  in  no  case  to  be 
counted  for  such  person  as  a  candidate  upon  any  other 
ticket. 

Montana.^  Laws,  1901,  p.  115,  sec.  2.  (Not  di- 
rect.) Any  elector  offering  to  vote  at  any  caucus  or 
primary  meeting,  if  challenged,  is  required  to  take 
an  oath  that  he  has  been  and  is  identified  with  the 
party  holding  the  caucus  or  primary  and  that  it  is 
his  intention  bona  fide  to  act  with  the  party  and  iden- 
tify himself  with  the  same  at  the  ensuing  election 
and  that  he  has  not  voted  at  any  primary  of  any  other 
political  party  whose  candidates  are  to  be  voted  for 
at  the  next  general  or  special  election. 

Nebraska. 

Makinjsr  the  right  of  an  elector  to  participate  in  a  primary 
depend  upon  his  party  aftiliations  is  a  legitimate  exercise  of 
legislative  power  and  does  not  conflict  with  the  fundamental 
law  guaranting  freedom  in  the  exercise  of  the  elective  fran- 
chise.    State  V.  Drexel,  1905,  74  Neb.  77(). 

I^aws,  1907,  c.  52,  sees.  17-21.  Every  qualified 
elector  desiring  to  vote  at  a  primary  election  is  re- 
quired to  state  to  the  judges  of  the  primary  the  politi- 
cal party  with  which  he  affiliates.  If  challenged,  the 
elector  is  required  to  take  an  oath  that  politically  he 

affiliates  with  the  party  and  that  he  intends  to 

support  the  candidates  of  that  party  at  the  coming 
election.  The  party  affiliation  of  each  voter  at  a 
primary  is  to  be  noted  on  the  poll  book. 

Provision  is  also  made  for  a  system  of  registration 
of  party  affiliation.     The  supervisor  of  regular  regis- 


'A  dinvt  primary  law  pna«*le(l  in  hMK),  <•.  IH*.  was  rei>ealed  by  c.  55, 
Laws  of  IPor. 
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tratiuns    i,s   required   to   record    the    parly    affiliation 
given  by  each  elector  applying  to  be  registered.     The   i 
city  clerk  of  each  city  wherein  a  registration  of  voters  I 
is  required  by  law  is  required  to  compile  an  alpha- 
betical list    of    the    voters    of    each    of    the  political 
parties  in  each  precinct  in  the  city  and  within  five 
days  after  each  day  of  registration  he  must  furnish 
the  chairman  or  secretary  of  each  political  committee 
of  his  city  and  coutily  a  certified  copy  of  such  lists 
and  also  keep  the  same  accessible  for  public  inspec- 
tion.    He  must  also  on  the  day  of  the  primary  fur- 
nish to  the  officers  of  the  primary  election  in  each   i 
precinct  a  certified  copy  of  such  lists  for  ihe  purpose  i 
of  determining  whether  or  not  any  person  who  de-    i 
sires  to  vote  at  such  primary  was  registered  at  the  last  j 
registration  as  affiliating  with  the  party  the  ballot  of  j 
which  he  desires  to  vote  at  such  primarj-. 

Nevada.  Cutting's  Comp.  Laws,  1S61-1900,  sees.  ] 
1678-85.  {Not  direct.)  The  test  of  party  affiliation  j 
is  prescribed  by  the  party  authorities. 

Mew  Hampshire.  Laws,  1905.  c.  93.  (Not  di- 
rect.) The  check  list  of  party  voters  for  use  at  any 
caucus  is  to  be  prepared  by  the  local  exeaitive  com- 
mittee of  the  party  holding  the  caucus  and  no  person 
is  to  be  pennitted  to  vote  unless  his  name  is  on  the  , 
check  list,  Any  person  offerng  to  vote,  if  challenged,  | 
must  subscribe  to  an  oath  that  he  intends  to  vote 
the  ticket  of  the  party  holding  the  caucus  at  the 
next  ensuing  election.  After  the  caucus  the  presiding 
officer  is  to  file  the  check  list  with  the  city  or  town 
clerk  and  the  clerk    is  to  keep    the  list  in    his  office  . 
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open  to  public  inspection  for  a  period  of  two  months 
thereafter. 

New  Jersey.  Laws,  1898,  c.  139,  as  amend,  by 
Laws,  1903,  c.  248,  as  amend,  by  Laws,  1906,  c.  235. 
Separate  tickets  are  provided  for  the  different  politi- 
cal parties.  Any  person  offering  to  vote,  if  chal- 
lenged, is  required  to  swear  or  affirm  that  he  is  a 

member  of  the party;  that  at  the  last  election 

for  members  of  the  General  Assembly  at  which  he 
voted,  he  voted  for  a  majority  of  the  candidates  of 
the  party  and  that  he  intends  to  support  the  candi- 
dates of  the  party  at  the  ensuing  election.  Voters 
voting  for  the  first  time  need  not  declare  previous 
affiliation.  Any  elector  voting  with  one  political 
party  at  a  primary  election  is  not  to  be  permitted  to 
vote  with  any  other  political  party  at  the  next  suc- 
ceeding primary  election. 

The  board  of  registry  and  election  are  required  to 
indicate  the  party  affiliation  of  each  elector  voting  at 
the  primary. 

Tho  ri^ht  to  voto  a  sccrot  ballot  is  ncithi^r  a  natural  ri^ht 
nor  a  constitutional  risrht:  honro  a  lejrislative  j)n)vision  that  a 
voter  at  a  primary,  if  challeutfotl.  shall  make  affidavit  that  at 
tho  last  ireneral  election  at  which  he  voted,  he  voted  for  a 
majority  of  the  candidates  of  the  j)arty  with  which  he  is  pro- 
posing to  act.  violates  no  constitutional  ri^ht  of  such  voter. 
Hopper  V.  Stack.  mYA,  m  X.  .T.  T..  nm. 

A  voter  may  erase  from  his  ba'lot  any  name  or  write  there- 
on the  name  of  any  person  for  whom  he  desires  to  vote  and 
there  is  nothing  in  tin*  ^enenil  object  of  the  laws  denying  tho 
ri^ht  of  a  member  of  one  party  from  voting  for  a  member  of 
another  party  as  the  nominee  of  such  voter's  party.  Free- 
man V.  Board  of  Rejristrv  and  Elections  of  Metuchen  (N.  J.) 
1907.  or  At.  7i:^ 
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Nciv  Mexico.'' 

Xew  York.  I^ws,  189ti,  c.  909.  sec.  53,  {Election  J 
Law).  \"oters  at  primaries  in  addition  to  legal] 
qualifications  must  possess  such  other  qua  h  Beat  tons  I 
as  art  "authorized  by  the  regulations  and  usuages"  of  ] 
the  political  party  or  independent  body  holding  the  I 
primary. 


Till-  D'^uliilioiis  or  Iht'  party. 
larly  ail»pl"il  by  die  Comiiy  (V 
llulj-  aulhorizoil  l"  -m'h  r'..r'i..-i. 
tu  i|iiallticHli'>iis  .'. I   I.,'    .1,   .  . 


r1«< 


LHtuin 


provisions  of  I 

Iwr  or  tv  purls   "  "I  ''aiidUltitus  ol  lh»  I 

jmrly  Bl  Ihi- iii'vr  .   ''ii"i.    'i.!   ■  .n,   n    Im-   i..t"i   In  II  mujorily  or  I 

lo  l.hu   uiiHuimiHi.s  VDii-  i.r  iIm rollit.i.'  iHianl   lo  tiny  whMharv 

tir  [lul  H  mull  may  I'droil,  TtiL>  rvquirt>nii'iils  may  pKivldftV 
ihnl  thr  npplii-nni  Tor  prinillrnoiii  must  iiunlity  undor  iwl^S 
bill,  ir  he  Anvn  no  i|iialir.v  lii.',  niii:.!  iH<  >^iin>llf<it  liiiil  allowed  loV 
vuto  ut  ItiH  primiiry.  If  uailL-r  uuLli  ho  niaki's  Tatw  RMle-fl 
meuU  Ills  punlshmiuit  mu^tl  hi^  olhiir  Ihan  reliisiug  U»  Hnrolll] 
him,     Itrown  v.  Coli-,  \W..  105  X.  V.  Supp.  IDU,  ^ 

Law.s,  1898,  c.  179,  as  amend,  by  Laws, 
4r3,  and  I^ws,  1900,  c.  204  and  c.  225;  Laws  ] 
c,  111 :  Laws,  1904.  c.  488;  Laws,  1905,  c.  674;  Laws^^ 
l!fi)(i,  c.  22?,  and  Laws,  1907,  c.  744  (Primary  El«  ' 
tion  Law).  .\lso  see  Laws,  1902,  c.  19j  as  amendJ 
by  Laws,  1906.  c.  498  (Town  Enrollment  Act).] 
Only  electors  who  arc  duly  enrolled  as  parly  mcni-: 
bers  may  participate  in  the  primary  elections  of  their 
respective  parties.  .At  the  time  of  enrollment  the 
elector  mttst  declare  that  he  is  "in  general  sympathy 
with  the  principles  of  the  party"  and  that  he  intends 
gcneraHy  to  support  the  nominees  of  such  party  at 

•NoloMi'iliill.Hiivlnll.ial'Hi-.'   of   iwriy   «mi1.  ~ 
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the  next  general  election,  state  or  national,  and  that 
he  has  **not  enrolled  with  or  participated  in  any  pri- 
mary election  or  convention  of  any  other  party"  since" 
the  first  day  of  the  preceding  year. 

After  the  final  meeting  for  registration  the  en- 
rollment box  is  to  be  delivered  to  the  custodian  of. 
primary  records  and  the  enrollments  are  to  be  kept 
secret  until  after  the  next  general  election  when  the 
custodian  is  required  to  copy  the  party  affiliation  erf 
each  elector  in  the  enrollment  books  for  the  election 
district  in  which  such  elector  resides  and  the  rec- 
ords are  then  to  be  thrown  open  for  public  inspec- 
tion. 

The  custodian  of  primary  records  is  also  required 
to  provide  duplicate  sets  of  enrollment  books  for  each 
party  to  which  the  act  is  applicable. 

Any  qualified  elector  offering  to  vote  is  required  to 

announce  the  party  with  which  he  is  affiliated  and  if 

he  is  found  to  be  duly  enrolled  as  a  member  of  such 

party  in  that  primary  district  the  Board  of  Inspectors 

are  required  to  deliver  to  him  the  ballots  of  his  party. 

Persons  who  have  voted  at  a  re«ru]ar  Democratic  or  Repub- 
lican village  caucus  are  thereby  disqualified  to  vote  at  any, 
village  caucus  held  by  a  different  political  pat  v.  In  re 
Freund,  J»07,  KKJ  N.  Y\  Supp.  420.  *  ' 

North  Carolina.     The  local  acts  which  established' 

direct  primaries  for  separate  counties  or   for  groups 

of  counties  or  for  separate  cities  uniformly  provide 

for  some  test  of  party  affiliation  for  voters  at  primary 

elections.     Generally  the  test  is  prescribed  partly  by 

the   legfislatnre   and    partly    by   the   party   authorities 

holding  the  primary.     Some  of  the  tests  require  the 
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voter  U)  deciart-  under  oalh  that  he  will  abide  by  the 
resuU  of  the  primary.  In  certain  localities  the  law 
requires  party  registration  of  voters  under  regulations 
prescribed  by  the  party  organization. 

For  C.vpicn1  IuckI  hcIij  «ee  Lhwh.  ItlOl.  c.  524  {Mecktenburg 
Co.);  c.  T.ia  (applies  ii>  ihi'  cuuiiUvs  of:    AiiS'tn,  (.'«barrua, 
Unre.    Durham,    Forsyth,    (■raiivJHi-.    Ha.VWttwt.    Henderson.    ' 
Johtislon.  NorthhHmpion.  Uraii^,  I'amlici),  Ilic^imond,  Tyv-  1 


Laws.    I1HKI.    <.'.    ItH  itnd  TM-M 
H):  Lhws.  IflW.  e.  14a{Cr«VMi-f 

Ciiv  (if  Ashville):p.  9T5(Cily-l 


ilirux,    hv. 


rell,  Wake   atiil    Washiii.. 
(Richmond  Hnd  Hendorxori  (. 
Co.):  c.  280  (Buncombe  Co.  hi 
o(  RaleiKli  and  Wake  Vo.);  c.  Tll.'j  » 
»ndCU,vof  Wilmington):  I.hws.  I!" 
low  CdV);  c.  100  (liowanandOaniili 
Co.  and  AshvillB  Tin>-):  <•'■  374  (Roi. 
Co.);  e.  405  [Uuilfonl  Co.    and  ci 
(Columbus  Co,};  c.  ilSO  (I'^untieji  .if 
Columbus.    DavJdBon.    Durham.    H 
Uanin,  Nitsh.  Onslow  and  Wake). 

North  Dakuta.     Laws,  1907,  c.  109,  sec.  10,     It  is  \ 
made  unlawful   for  any  person  ti)  call  for  or  vote  a 
ballot  at  a  primary  election.  e.\cept  the  ballot  represent- 
ing the  party  or  principle  with  which  he  affiliates,  apd_ 
any  person  offering  to  vote,  if  challenged,  must  n 
affidavit  as  to  his  party  affiliations. 

Ohio.     I.^ws,    1908.    p.    314-235.     Any  person   of-fl 
fcring  to   vote  at   a  primary   may   be   challenged   on  ' 
the  groimd  that  he  has  not  previously  affiliated  with 
the  party  whose  ticket  he  desires  to  vole  and  afBlia-^ 
tion  is  to  be  determined  by  the  vote  of  the  elects 
making  application  to  vote  at  the  last  general  elec 
tinn   held   in   even   numbered   years.      If  the  judgts, ' 
of   the  party  to  which  the  person  asking  the  ticket 
claims  affiliation,  are  not  satisfied  that  he  is  a  legal 
voter  nnder  this  act  they  are  to  reject  his  vote.    Any 
one  attempting  to  vote  at  the  primary  election  of  any 
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political  party,  other  than  the  political  party  with 
which  he  has  affiliated  as  above  defined,  is  to  be  fined 
not  less  than  $50.00  nor  more  than  $500.00,  or  to  be 
imprisoned  in  the  county  jail  not  less  than  three 
months  nor  more  than  six  months,  or  both. 

Oklahoma.  Laws,  1908,  p.  358-376.  Separate 
tickets  are  provided  for  the  diflferent  political  parties. 
Any  qualified  elector  offering  to  vote  is  entitled  to  re- 
ceive the  party  ticket  he  desires  to  vote  upon  making 
request  therefor  of  the  primary  election  inspector. 

Oregon.  Laws,  1906,  c.  1  (adopted  by  initiative 
petition).  The  preamble  to  the  law  declares  that  "the 
members  of  every  political  party  and  voluntary  polit- 
ical organization  are  rightfully  entitled  to  know,  that 
every  person,  who  offers  to  take  any  part  in  the  af- 
fairs or  business  of  any  political  party  or  voluntary 
political  organization  in  the  state  is  in  good  faith  a 
member  of  such  party." 

A  system  of  party  registration  is  provided  for  and 
it  is  made  unlawful  for  any  elector  to  vote  or  to  offer 
to  vote  at  any  primary  unless  he  is  registered  as  a 
member  of  a  political  party. 

No  person  who  is  not  a  qualified  elector  and  a 
registered  member  of  a  party  making  its  nominations 
under  the  provisions  of  this  law  is  qualified  to  join  in 
signing  any  petition  for  nomination,  and  no  person 
is  qualified  to  sign  any  nominating  petition  of  any 
other  political  party  for  the  primary  than  that  with 
which  he  is  registered.  But  no  registered  member  of 
any  party  is  to  be  prevented  from  signing  a  petition 
for  the  nomination  of  any  independent  or  nonpartisan 
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candiiJaie  aflcr  ilic  primary  nor  is  any  qualified  dec- J 
lor  lo  be  prevented  from  signing  petitions  for  moru 
than  one  candidate  for  the  same  office  on  one  party 
ticket. 

Every  qualified  elector  offering  to  vote  at  any  pri-^ 
mary   is  to  be  given  a   ballot  of  the  political  party! 
with  which  he  is  registered  as  a  member  and  he  isi 
not  to  be  given  a  ballot  of  any  other  political  party 
provided  that  no  elector  is  to  be  deprived  of  the  right 
to  register  and  vote  at  any  primary  in  the  same  man- 
ner that  he  is  permitted  by  the  general  laws  to  regis- J 
ler  and  vote  at  a  general  election,  I 

If   challenged,    the   elector    is    required    to    take   an  j 
oath  that  he  is  in  good  faith  a  member  of  the  political 
party  with  which  he  is  registered. 

Pennsyh-mia.  Laws.  190G,  no.  10,  sec.  10.  Each 
elector  has  the  right  to  receive  a  ballot  of  the  party 
for  which  he  asks,  provided  that  if  he  is  challenged 
he  mnst  make  oath  or  affirmation  that  al  the  last  pre- 
ceding general  election  at  which  he  voted,  he  vote* 
for  a  majority  of  the  candidates  of  the  part>-  f(W 
whose  ballot  he  asks. 

Rhode  Island.  Laws.  1902.  c.  1078,  sec.  8  (notJ 
direct).  (Applies  to  the  cities  of  Providence,  New-I 
port,  and  Pawtiicket.)  In  addition  to  the  regulatioasi 
prescribed  by  the  party  authorities,  the  law  requ 
that  the  voter  shall  not  have  taken  part  in  a  cau 
or  voted  at  an  election  for  a  candidate  of  anot 
party  within  fourteen  calendar  months. 
See  Attorney  flen.  rx  rpl.  Woo.]  v.  Ui.we.  11M15.  2T  B.  I.  3 
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South  CaroHna.  Civ.  Code,  1902,  sees.  2o5-T  as 
amend,  by  Laws,  1905,  no.  409;  Civ.  Code,  sec.  258 
as  amend,  by  Laws,  1903,  no.  8;  Crim.  Code,  sec.  278 
as  amend,  by  Laws,  1903,  no.  73.  The  political  quali- 
fications for  voters  at  primary  elections  are  prescribed 
by  the  party  authorities.  The  law  requires  a  party 
registration  in  localities  having  a  prescribed  popula- 
tion. 

South  Dakota.  Laws,  1907,  c.  139,  sec.  33.  Any 
person  offering  to  vote  at  a  primary,  if  challenged,  is 
required  to  swear  or  affirm  that  he  is  in  good  faith  a 

member  of  the  party  and  a  believer  in 

its  principles  as  declared  in  its  platform  at  the  last 
preceding  national  and  state  conventions  and  that  he 
intends  in  good  faith  to  support  the  principles  of  the 
party  and  the  candidates  nominated  by  it  at  the  pri- 
maries. 

This  provision  is  a  reasonable  regulation  and  does  not  pre- 
clude a  first  voter  from  joining  the  party  of  his  choice  nor 
prohibit  one  who  has  previously  voted  from  transferring  his 
party  allegiance,  nor  does  it  conflict  with  the  Constitution  in 
that  it  adds  to  the  qualification  of  electors  prescribed  bv  the 
Constitution.     Morrow  v.  Wipe  (S.    D.),  11K)8.  115  X.  W.  *1121. 

Tennessee.  Laws,  1901,  c.  12  and  c.  39  and  Laws, 
1907,  c.  422.  Qualifications  for  voters,  in  addition  to 
legal  requirements,  are  prescribed  by  the  party  authori- 
ties holding  the  primary. 

Texas.  Laws,  1905,  1st  Called  Sess.,  c.  11,  as 
amend,  by  Laws,  1907,  c.  177,  sec.  114  a.  The  fol- 
lowing test   of   party   affiliation    must   be   placed   on 

every  official  primary  ballot:     "I  am  a 

(inserting  name  of  the  political  party  or  organization 
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of  which  the  voter  is  a  member)  and  pledge  myself  I 
to  support  the  nominees  of  this  primary." 

Utah.  Laws,  189a,  c.  79,  sec.  2  (.not  direct).  Nol 
person  is  entitled  to  vote  at  any  primary  election  t 
less  he  is  a  duly  qualified  voter  under  the  prescribed  j 
rules  and  regulations  of  the  pohtical  party  holdingj 
the  primary. 

VcrHtonl.  Laws,  1904,  no.  2  as  amend,  by  Laws, ' 
19U(i,  no.  1  (ncjt  direel)-  Provides  for  party  check! 
lists  to  be  used  for  determining  the  party  aflUlalion  of  I 
voters  at  caucuses.  No  person  may  vote  at  a  caucttsJ 
unless  his  name  appears  on  the  party  list. 

I'irginia.  Pollard's  Code,  1904.  sec.  1220.  Qualifi-i 
cations  for  electors  at  primary  elections  are  prescribed  I 
by  the  party  authorities. 

Washington.    Laws,  1907,  c.  309,  sees.  11  and  18.  ' 
Separate  ballots  are  provided  for  the  several  political 
parlies.     Every  qualified  elector  desiring  to  vote  at  a 
primary  has  the  right  to  receive  the  ballot  and  only  the  i 
ballot  of  the  party  for  which  he  asks.     In  case  he  U  J 
challenged  he  is  required  to  make  oath  or  affirmation 
that  he  intends  to  affiliate  with  the  party  and  that  be   , 
intends   generally   to   support   the   candidates   of  tbs 
party  at  the  ensuing  election. 

West  Virginia.  Code,  1906,  sec.  45.  ( Laws,  1891, 
c.  67.)  (Not  direct.)  In  order  to  vote  at  a  party 
primary  the  elector  must  be  a  "known  recognized, 
theretofore  openly  declared  member  of  the  party." 

Wisconsin.  Laws,  1903,  c.  451.  An  AustralianJ 
ballot  is  used  at  all  primaries.  This  ballot  is  madei 
up  of  as  many  tickets  as  there  are  parties  entitled  t 


PRIMARY  ELECTIONS  37 

participate  in  the  primary  and  also  a  nonpartisan 
ticket  upon  which  are  printed  the  names  of  all  persons 
for  whom  nomination  papers  have  been  filed  and  who 
are  not  candidates  for  any  political  party.  In  voting, 
the  elector  detaches  the  ticket  he  intends  to  vote  and 
deposits  the  remaining  tickets  in  the  blank  ballot  box. 

To  prevent  electors  from  voting  for  more  than  one 
party  at  any  primary  the  law  provides  that  if  any 
elector  write  upon  his  ticket  the  name  of  any  person 
who  is  a  candidate  for  the  same  office  upon  some 
other  ticket  than  that  upon  which  his  name  is  so  writ- 
ten, this  ballot  is  to  be  counted  for  such  person  only 
as  a  candidate  of  the  party  upon  whose  ticket  his  name 
is  written  and  is  in  no  case  to  be  counted  for  such 
person  as  a  candidate  upon  any  other  ticket. 

Wyoming.  Rev.  St.,  1899,  sec.  223  as  amend,  by 
Laws,  1907,  c.  100,  sec.  1  (not  direct).  Any  person 
offering  to  vote  at  any  primary,  if  challenged  as  to 
his  political  faith,  is  required  to  make  a  sworn  state- 
ment showing  that  his  political  faith  is  in  accordance 
with  the  party  of  voters  holding  such  meeting.  » 
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HISTORY 


** Proportional  Representation"  is  representation  in 
proportion  to  numerical  strength.  The  term  is  ap- 
plied to  those  systems  in  which  representation  is  given 
to  minorities  as  well  as  majorities,  or,  to  all  consider- 
able groups  of  electors  in  proportion  to  their  voting 
strength.  The  essential  feature  of  proportional  repre- 
sentation is  the  grouping  of  voters  according  to  polit- 
ical ideas  and  interests  rather  than  according  to  arti- 
ficial g^graphical  lines. 

England 

In  1780  the  Duke  of  Richmond  introduced  a  bill  in 
Parliament  including  a  clause  for  minority  representa- 
tion. In  1854  Lord  John  Russell  introduced  a  mo- 
tion in  Parliament  for  the  application  of  limited  vote 
where  three  candidates  were  to  be  elected.* 

In  1870  the  cumulative  vote  was  applied  to  elections 
for  local  boards  of  education.* 


>  Hansard  (18:>4)  vol.  CXXXF. 

'  Xi-M  Vic.  r.  75  see.  2t>.  p.  4iV5. 

TiniK>rtant  works  pul)lished  in  Entrland  on  this  suiiject  were:  1854 
.1.  (t.  Marshall.  "  Majorities  and  Minorities:  Their  Relative  Ri«rhts:"  1860 
Thos.  Hare,  "The  Election  of  Representatives:  Parliamentary  and  Mu- 
nicipal." 

In  1S*»2  .r.  S.  Mill.  "Considerations  on  Representative  Government,** 
advocated  pi"oix)rtlonal  repi*esentatlon. 
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Switzerland 

III  18iti  Victor  Consideraiit  addressed  the  Grani 
Council  of  Geneva  in  an  open  letter  "De  la  Sincerity 
du  Gonverntncnt  Representaiif,  ou  Exposition 
rfilection  N'eridique."' 

Neuchalcl.  The  limited  vote  was  known  here  : 
early  as  18fi7  and  was  nsed  at  ihat  lime  for  ihe  ele< 
tion  of  canilidati's  from  which  were  chi.wen  magistrate 
and  "jnres." 

J'aud.  The  same  system  was  apphed  in  this  can 
ton  in  181)7  for  the  election  of  "jnres." 

In  18i>l,  as  a  resnit  of  riots  brought  ahout  by  corf 
tests  over  elections,  the  Canton  of  Ticino  adopted  t 
"Free  List."  The  same  year  Neudiatel  adopted  th( 
same  system.  Geneva  followed  in  1892;  Fribow 
and  Zug  in  18!)4;  Solenre  in  1895.  Others  have  fol 
lowed  since,*  though  proptjrtional  representation  hai 
been  rejected  for  some  cantons  and  for  the  fedei 
assembly. 

United  States 

The  idea  was  here  first  presented  in  11144  by  Mr;  1 
Thos.  Gilpin  ( niila.)  in  his  w-irk  "On  the  Representa-  | 
tion  of  minorities  of  electors  to  act  wilh  the  majority  ' 
in  elected  assemblies," 

In  isrn  the  Illinois  Constitntinnal  Convention 
adopted  a  scheme  of  electing  members  of  the  House 
of  Representatives  by  Ciimulalive  vote." 
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A  New  York  law  in  1874  provided  for  the  election 
of  aldermen  in  districts  of  three  members  each,  no 
voter  to  vote  for  more  than  two.^ 

Pennsylvania.  In  1870  by  special  act  provided  for 
the  use  of  the  cumulative  vote  in  the  city  of  Blooms- 
burg  for  all  offices  of  two  or  more  incumbents.-  The 
law  was  later  amended  to  include  other  muncipalities. 

In  1874  limited  vote  was  applied  to  the  election  of 
police  magistrates  in  Philadelphia.^  In  1875  the  legis- 
lature provided  for  twenty-five  courts  with  the  same 
number  of  judges  to  be  elected  on  a  general  ticket, 
the  voter  to  be  allowed  to  vote  for  two-thirds  of  the 
members  to  be  elected.* 

In  1803  an  act  was  passed  for  the  election  of  alder- 
men in  Boston  by  limited  vote.'^ 

Other  Countries 

Brazil.  A  law  of  Oct.  20,  1875,  established  the 
limited  vote  for  elections  to  the  municipal,  provincial, 
and  national  Assemblies. 

Cuba.  Limited  vote  was  first  introduced  in  Cuba 
in  1879. 

Denmark  adopted  Proportional  Representation  for 
elections  to  the  Parliament  in  1855,  and  re-enacted 
the  system  for  the  Landsthing  in  1867.® 


»  N.  V.  Laws.  1h:4.  r.  :>i:>.  p.  704. 

'S«'ss.Laws  of  r«»nn.  IHTO.  No. ;«.-),  sec.  4.  p.  343.     RoiH>alod  1S.S2. 

'  Scss.  Laws.  1874.  No.  147,  s«*c.  2.  |>.  2*24. 

*  Sess.  Laws.  187.').  \o.  tjO.  soc.  4.  p.  :u. 
•Mass.  Acts.  ISia  c.  473.  p.  144>0. 

•  Laws  of  Oct.  2.  18.v>  aiul  Julv  12.  ist>7. 
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Italy  made  use  of  the  limited  vote  for  elections  tfr* 
the  Parliament  from  1882  to  1891. 

Malta.  By  ordinance  of  Dec.  13,  1861,  limited  vote 
was  applied  to  the  election  of  members  of  the  council 
of  seven ;  the  elector  to  vote  for  only  four  candidates, 

Portupai  provided  for  the  election  of  deputies  by 
limited  vote  by  a  law  of  May  21,  1884.  j 

Spain.     Limited  vote   was   introduced  as   early   aafl 
187S  for  the  election  of  deputies.  ^ 

Nearly  all  the  laws  at  present  in  force  for  propor- 
tional representation  have  been  enacted  since  1890. 
For  a  discussion  of  the  laws  see  postea.  "Laws." 
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DEFINITIONS  AND  SYSTEMS 


All  systems  of  proportional  representation,  real  or 
so-called,  require  the  election  of  more  than  one  repre- 
sentative in  a  district.     These  districts  are  designated 
Multiple  Districts;  the  ticket,  the  General  Ticket. 
Limited  Vote  (Restrictive  System) 

By  this  system  a  smaller  number  of  votes  is  allowed 
to  each  elector  than  the  number  of  members  to  be 
elected  from  the  district. 

[See  laws  of  Brazil,  Italy,  Massachusetts,  Pennsyl- 
vania, Portugal,  Spain.] 

This  system  is  objected  to  as  not  proportional,  on 
the  ground  that  the  number  of  members  each  party 
may  elect  is  determined  by  the  law  itself  without  re- 
gard to  the  strength  of  the  parties ;  e.  g.  where  seven 
are  to  be  elected  and  only  five  may  be  voted  for,  the 
majority  party  may  always  elect  five. 
Cumulative  Vote 

The  voter  is  allowed  as  many  votes  as  there  are 
persons  to  be  elected  and  may  distribute  such  votes 
among  the  various  candidates  as  he  pleases,  giving  one 
to  a  candidate,  all  to  one  candidate,  or  otherwise. 

[See  law  of  Cape  of  Good  Hope,  Constitution  of  Il- 
linois.] 
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Though  representation  is  given  minorities  by 
method,  it  is  not  necessarily  proportional.  A  pre-elee-' 
Hon  calculation  for  the  guidance  of  voters  is  necessary' 
to  secure  effective  use  of  party  strength.  By  failure 
to  properly  dispose  of  their  voles  the  Repiihlican  party 
in  the  9th  district  in  Illinois  in  1904  elected  one  can- 
didate while  the  other  party  elected  two,  though  the 
Republicans  had  a  majority  of  the  votes. 

Tlie  main  practical  objection  to  both  the  limited  and 
the  cumulative  vote  is  that  they  give  greater  power 
the  machines  of  the  two  large  parties  and  entirely  pi 
vent  independi 


Proxy  System 

This  system  allows  but  one  vote  to  an  elector  and; 
contemplates  the  election  of  only  one  reprcsentativt 
each  faction  or  group.  But  the  representative  may^ 
cast  in  the  legislature  a  number  of  votes  proportionate 
to  the  number  of  electors  supporting  him  at  the  polls. 
Those  voting  for  unsuccessful  candidates  may  trans- 
fer their  support  to  successful  candidates. 

This  system  defeals   the  primary  purpose  of 
legislative  assemblies:  deliberation. 

The  foregoing  are   no  longer  considered  as  methc 
of  true  proportional  representation. 

Single  Untransferable  Vote  System 

The  simplest  form  of  proportional  representatioa. 
Each  elector  has  but  one  vote  in  a  multiple  districL 
There  is  no  electoral  quota  and  no  transfer  of 
Candidates  getting  the  highest  votes  are  elected. 
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erally  proportional  in  operation,  but  possible  for  very 
popular  man  to  attract  so  many  votes  from  a  party  as- 
sociate as  to  cause  the  latter's  defeat  by  the  candidate 
of  another  party,  by  reason  of  such  waste  of  votes. 

The  Quota 

The  following  systems  are  based  on  the  idea  of  se- 
curing an  effective  use  of  practically  all  the  votes  cast. 
To  accomplish  this,  calculations  based  on  an  "electoral 
quota"  are  made  use  of. 

The  quota  is  the  number  of  votes  sufficient  to  elect 
one  representative. 

The  simple  quota  is  obtained  by  dividing  the  total 
number  of  votes  cast  by  the  number  of  members  to  be 
elected.  Thus,  if  a  total  of  50,000  votes  is  cast  to 
elect  five  representatives,  10,000  would  be  the  electoral 
quota. 

[See  laws  of  Cuba,  Denmark,  Fribourg,  Neuchatel, 
Zugl 

The  Droop  Quota  is  obtained  by  dividing  the  total 
number  of  votes  cast  by  the  number  of  members  to  be 
elected  plus  one. 

[See  laws  of  Berne,  Geneva,  Moravia,  Norway^ 
Soleure,  Tasmania,  Ticino] 

The  d'Hondt  quota  is  obtained  by  dividing  the  total 
number  of  votes  cast  for  each  political  group  succes- 
sively by  1,  2,  3,  4,  5,  etc.  A  number  of  the  quotients 
so  obtained  in  all  groups  equal  to  the  number  of  rep- 
resentatives to  be  elected,  is  checked  off;  the  lowest 
in  magnitude  of  these  quotients  is  the  "electoral  divi- 
sor" or  quota. 


Suppose  the  parties  to  have  respectively  total  votes 
of  50,000;  25,000;  20,000;  10,000.     Dividing  succes- 
sively by  1,  S.  3.  the  following  quoltetits  are  obtained: 
50,000  25,000  20,000  10,000 

25,000  12,500  10,000  5,000         ] 

16,G(;6  8,333  6,666  3,333  ' 

Suppose  there  to  be  four  representatives  to  be 
elected.  .Arrange  the  quotients  in  order  of  magnitude 
to  the  number  of  four.  20,000  will  be  found  to  be 
the  quota.  J 

fSee  laws  of  Belgium  and  Sweden]  I 

Preferential  Systems  ' 

Single  transferable  vote.  Hare  System  (Andrae, 
Courtney,  Lubbock,  Spence,  etc.)  Each  elector  is  al- 
lowed one  effective  vote  but  may  number  the  candi- 
dates in  the  order  of  his  preference.  To  each  can- 
didate, on  the  counting  of  the  vote,  is  ascribed  only  so 
many  of  his  "first  choice"  votes  as  are  necessary  to 
elect  him  (i.  e.  a  number  equal  to  the  electoral  quota), 
and  the  surplus,  if  any.  is  transferred  to  other  candi- 
dates not  yet  elected,  according  to  the  second,  or  thin 
choices  indicated  on  the  ballots  so  transferred,  If 
second  preference  has  already  been  elected 
third  choice  is  counted,  and  so  on.  Surplus  votes  hav- 
ing been  dislribiitcd  and  the  full  number  of  representa- 
tives not  having  been  secured,  candidates  whose  total 
vote  is  less  than  the  quota  are  eliminated  in  the 
verse  order  of  their  total  votes,  and  their  ballots  Irai 
ferred  according  to  the  above  plan  until  a  suffici* 
number  has  been  elected. 

[See  laws  of  Denmark.  Moravia,  Tasmai 
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This  system  is  difficult  to  apply  to  large  electoral 
districts  because  all  the  votes  must  be  brought  to  a 
central  bureau  to  be  counted.  A  recount  of  the  votes 
is  impossible  under  the  above  plan  as  given.  The 
wishes  of  many  of  the  electors  may  be  wholly  ignored 
in  the  transfer  of  votes.  The  order  in  which  the  bal- 
lots are  counted  may  materially  affect  the  result.  The 
system  has  the  appearance  of  an  ingenious  juggle, 
though  some  of  the  laws  have  by  certain  provisions 
avoided  some  of  the  difficulties  mentioned. 

Substitute  or  Gove  Method.  By  this  method  the 
elector  casts  but  one  vote  and  expresses  no  preferences. 
The  transfer  of  votes  is  left  to  the  candidates,  who 
transfer  their  surplus  votes,  or  those  over  the  elec- 
toral quota,  and  their  insufficient  votes,  or  those  under 
such  quota,  to  other  candidates.  The  order  of  such 
transfer  is  determined  before  the  election  by  declara- 
tions by  the  various  candidates  of  the  names  of  those 
to  whom  they  will  make  their  transfers. 

This  method  defeats  the  primary  object  of  propor- 
tional representation  by  placing  the  results  of  the  elec- 
tion largely  in  the  hands  of  the  candidates  rather  than 
in  the  hands  of  the  people. 

The  d'Hondt  quota  is  not  applicable  to  "Single 
transferable  vote"  systems. 

Graduated  System  ( Preponderence  of  choice). 

Burnitz  Method.  The  elector  votes  for  a  number 
of  candidates  equal  to  the  number  to  be  elected,  ex- 
pressing preference.  The  first,  second,  third,  etc.,  pref- 
erences of  each  candidate  are  counted  separately.  The 
totals  so  arrived  at  are  divided,  first  choices  by  one, 
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second  choices  by  two,  third,  by  three,  etc.  The  quo- 
tients added  tog-etlier  give  the  "electoral  quotient"  or 
practical  total  vote  of  each  candidate.  The  candidates 
receiving  the  highest  elective  quotients  are  elected. 

[See  law  of  Finland] 

Cleveland  method.  This,  method  differs  from  the, 
Bnrnitz  only  in  the  value  given  the  ballots,  being  mul- 
tiple rather  than  fractional.  Where,  for  instance,  tea 
representatives  are  to  be  elected,  first  preference  counts 
ten  votes,  and  tenth  preference  one  vote. 

The  Graduated  system  is  exceptional  in  not  requir- 
ing the  use  of  the  quota. 

These  two  schemes  will  be  found  to  result  in  propor- 
tional representation  only  when  a  party  or  considerable 
group  of  electors  casts  all  its  preferential  voles  in  dici 
same  order.  If  they  be  distributed  equally  among  the 
candidates  one  part}'  may  elect  its  whole  list.  When 
preferences  arc  scattered  haphazard  the  resiilts  ai 
haphazard. 

List  System 

This  system  is  based  on  parly  lists  or  tickets.     Poi 
litical  parties  and  oilier  groups  of  electors  put  in  nomi4 
nation  lists  of  candidates  not  exceeding  ihc  number  fc 
be  elected. 

Where  the  Single  Vote  is  used  each  elector  casts  o 
vote  which  may  be  cast  and  count  for  the  ticket  rs  t 
whole,  or  may  be  cast  for  one  of  its  candidates,  sjoSj, 
count  both  for  that  candidate  and  for  the  party  e 
whole. 

[See  law  of  Belgium) 
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Where  the  Multiple  Vote  is  used  each  elector  casts 
as  many  votes  as  there  are  candidates  to  be  elected, 
and  they  count  both  for  the  candidate  and  for  the 
party. 

[See  laws  of  Cuba,  Norway,  Sweden,  and  the  Swiss 
Cantons] 

In  either  case  the  total  number  of  votes  cast  for 
each  party,  and  the  total  vote  given  to  each  candidate 
individually  is  determined.  Representation  is  given 
each  party  in  proportion  to  its  total  vote.  This  may 
be  done  by  dividing  each  party's  vote  by  the  electoral 
quota,  the  resulting  quotient  being  its  number  of  repre- 
sentatives. The  quota  may  be  the  simple,  the  Droop 
or  the  d'Hondt. 

To  what  individuals  within  the  party  the  seats  shall 
be  assigned  is  determined  by  the  total  personal  vote 
each  has  received ;  or  it  may  be  required  that  each  can- 
didate receive  a  number  equal  to  the  quota  in  order 
to  be  elected. 

In  cases  where  seats  remain  unfilled  by  division 
among  the  parties  according  to  quota,  the  remaining 
seats  may  be  distributed  either  to  the  parties  having 
the  highest  remaining  fractions  of  a  quota,  or  to  those 
having  the  highest  remaining  fractions  over  and  above 
at  least  one  quota. 

Modifications  of  the  system  are  noted  in  connection 
with  the  laws  discussed  under  "Laws." 
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LAWS 

Limited  Vote 

Brastl.  Const.  (Feb.  24,  1891)  art.  38.  Law  of 
Jan.  26,  1892,  Deputies,  in  districts  where  from  three 
to  five  are  to  be  elected,  are  chosen  by  limited  vote, 

flaly.  Law  of  May  5,  1891.  Limited  vote  is  ap- 
plied in  provinces  and  municipalities  to  the  election  of 
conncillors.  When  the  number  to  be  elected  is  five 
or  more  fonr-fifths  of  the  number  may  be  voted  for. 

Portugal.  Law  of  Aug.  8,  1901.  Limited  vote  ii 
used  in  the  election  of  deputies. 

Spam.  I^w  of  June  36.  1800.  Where  from  two 
to  four  deputies  are  elected  from  a  single  district  fliC 
elector  may  vote  for  one  less  than  the  number  to  be 
elected:  where  more  than  four,  for  two  less;  where 
more  than  eight  for  three  less. 

Pennsylvania.  Laws  of  1875,  no.  60.  sec.  4  (p.  67). 
The  limited  vote  is  applied  to  the  election  of  magi- 
strates in  the  city  of  Philadelphia.  Constitution  art. 
5.  sec.  16,  provides  for  the  election  of  Supreme  Court' 
judges  by  limited  vote,  the  elector  to  vote  for  six  out. 
of  seven' 

OumulatiTe  Vote 

Cape  of  Good  Hope.      (See  report  of  W.  Hdy-I 
Hutchinson  to  the  Earl  of  Elgin,  Brit.  Miscell. 
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no.  3,  1907,  p.  105.)  Members  of  the  Legislative  Coun- 
cil are  elected  by  Cumulative  vote. 

Illinois.  Constitution  art.  4,  sees.  7  and  8.  Mem- 
bers of  the  House  of  Representatives  are  elected  in 
districts  of  three,  each  elector  voting  for  two  candi- 
dates. 

The  Cumulative  vote  has  been  applied  to  the  election 
of  the  directors  of  private  corporations  by  the  constitu- 
tions of  several  states. 

[Calif.,  Id.,  111.,  Ky.,  Miss.,  Mo.,  Mont.,  Neb.,  N.  D., 
W.  Va.l 

Single  Untransferable  Vote  System 

Japan.  Law  of  March,  1900.  Applies  to  this  sys- 
tem in  the  choice  of  the  379  members  of  the  House  of 
Commons  in  47  districts  electing  from  5  to  15  mem- 
bers each.  No  quota  nor  transfer  of  votes  is  provided 
for.  Candidates  highest  on  the  list  are  to  be  declared 
elected  until  seats  are  filled. 

Single -transferable  Vote 

Denmark.  Law  of  Feb.  7,  1901  (no.  16).  A  modi- 
fication of  the  Hare  system  is  used  for  the  election  of 
members  to  the  Landsthing.  The  elimination  of  low 
candidates  after  the  transfer  of  surplus  votes  is  not 
provided  in  this  law,  but  seats  not  filled  by  the  trans- 
fer of  surplus  votes  are  divided  among  the  remaining 
candidates  according  to  their  total  vote.  An  exception 
to  this  rule  is  found,  however,  in  the  provision  that  no 
candidate  may  be  elected  on  less  than  half  the  quota 
number.     If  the  seats  are  still  not  all  filled  the  final 
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process  is  a  reading  of  alt  the  votes  again,  crossing  out  I 
the  names  of  those  already  elected.  The  law  provides  J 
for  the  simple  quota. 

Iceland.  Law  of  Nov.  10,  1903.  It  is  provided  I 
that  for  elections  to  the  Town  Councils  in  the  Com-  ) 
mercial  Towns  the  d'llondt  method  shall  be  employed. 

Moravij.     Law  of  Nov.  27,  1905.    Tliirty-six  of  149  j 
members  in  the  Unicomerol  Provincial  Diet  of  the  pro-  , 
vince  are  elected   by  the   Hare  system,  with   Droop  i 
quota.  Voting  is  for  three  candidates  in  order  of  pref- 
erence.    Should  the  papers  first  drawn  out  to  a  num- 
ber  sutScient   to  elect  three   candidates,   contain  the  k 
names  of  the  same  three  candidates,  and  the  remain- 
ing papers  all  contain  a  different  three,  then  the  first  j 
two  candidates  only  of  the  first  list  are  elected,  and  . 
another  ballot  is  held  to  decide  who  is  to  fill  the  third  j 
vacancy,  a  simple  majority  deciding  in  this  case. 

Tasmania.     Law  of  Nov.,  1907.     Elections  for  all  J 
members  of  the  House  of  Assembly  and  for  members  I 
of  the  Legislative  Council  from  two  multiple  districts.  1 
This  also  is  a  modified  Hare  system  with  Droop  quota. 
The  transfer  of  votes  is  accomplished  by  a  recount  | 
of  not  merely  the  surplus  but  of  ail,  the  "first  chwce"  1 
voles  of  a  candidate  who  has  been  elected.     The  sec-  1 
ond  choices  thereon  expressed  are  transfcred  to  the 
various  candidates  subject  to  the  provision  that  the 
transfer  value  of  such  votes  shall  be  determined  by 
dividing  the  surplus  by  the  total  vote  nf  the  elected  J 
candidate. 
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Graduated  System 

Finland.  Law  of  July  20,  1906.  Elections  for  the 
members  of  the  Diet.  Party  lists  are  limited  to  a 
certain  per  cent  of  the  number  of  representatives  to 
he  elected.  Preferences  are  recorded  for  the  various 
-candidates  by  the  voter,  and  the  total  vote  of  each 
•candidate  is  determined  according  to  the  Burnitz 
method.  Candidates  are  elected  according  to  their 
total  vote,  without  quota. 

Xist  System 

Belgium.  Law  of  Dec.  29,  1899.  The  list  system 
with  single  vote  is  used  here  for  the  election  of  mem- 
bers of  the  chamber  of  Deputies  and  of  the  Senate. 

The  total  vote  of  the  party  is  made  up  of  all  votes 
-cast  for  the  list,  both  personal  and  ticket  votes.  The 
quota  is  determined  by  the  d'Hondt  method.  The 
lists  are  allotted  seats  according  the  number  of  times 
their  total  votes  contain  the  quota.  No  membei  is 
•elected  who  has  less  votes  than  the  quota.  If  there  is 
not  a  sufficient  number  of  such  to  fill  all  the  seats  list 
votes  are  added  to  the  personal  votes  of  the  first 
candidate  on  the  list  not  yet  elected  sufficient  to  elect 
him;  the  surplus  if  any  is  assigned  to  the  second 
candidate,  and  so  on  until  al  the  list  votes  have  been 
assigned. 

Cuba.  Const,  art.  39,  Decree  no.  331  (Apr.  1, 
1908).  A  law  for  the  election  of  representatives,  and 
provincial  and  municipal  councilmen  by  the  List  Sys- 
tem with  Multiple  vote  and  simple  quota.  The  voter 
may   mark   individual   candidates   or  vote   a   straight 
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party  ticket.     Seats  remaining  unfilled  after  distribu- 
tions by  quota  are  allotted  to  parties  having  the 
est  remainders,  providing  such  parties  have  at 
one  full  quota. 

Gertnany.  Hesse-Darmstadt.  Proportional  Repre- 
sentation is  applied  in  Hessen  in  the  case  of  the  elec- 
tion of  assessors  in  Commercial  and  Industrial  Tri- 
bunals; the  law  of  July  G,  1904,  makes  it  compul- 
sory for  the  former;  the  law  of  June  30.  1901,  makes- 
it  optional  for  the  latter.  The  list  system  with  mul- 
tiple vote  and  simple  quota  is  used. 

It  is  provided  in  elections  for  the  Geissen  In- 
dustrial Tribunal  that  votes  on  all  lists  shall  count 
for  each  candidate  individually,  but  a  corresponding 
number  shall  be  deducted  for  the  mimber  of  times  his 
name  is  struck  out  on  his  own  list. 

Wiirtemberg.  Mr.  F.  L.  Cartwright  reporting  Xo- 
Sir  Edward  Grey  (Brit.  Miscell.  Doc.  no.  3.  1907,  p. 
4)  states  that  representatives  are  elected  by  a  sys- 
tem of  Proportional  representation.  The  same  S)f8- 
tern  may  be  used  also  in  municipal  elections  in  cities  of 
over  10.000  inhabitants. 

Nonvay.  Uw  of  July  27,  ]  896,  amtt.  May  29, 1901. 
.\  law  for  the  electon  of  representatives  in  munici- 
palities by  the  list  system  with  multiple  vnte,  allowitiff 
the  voter  to  repeat  (cumulate)  the  names  once  morc- 
than  is  done  in  the  official  list.  The  Droop  quota  Is 
used. 

Sweden.     P.ills  of  1907  (have  been  passed  once  t 
both    houses    of    the    Diet ) .     Member 
and  County  and  P.orough  Councillors  art-  elected  ! 


stribu-  ^^H 
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proportional  representation.  This  bill  is  based  on  the 
List  System,  Multiple  vote,  and  d'Hondt  quota.  It 
contains  a  novel  scheme  for  the  assignment  of  seats 
to  candidates,  which  is  as  follows :  Successive  count- 
ings take  place  within  each  group  working  on  the  prin- 
ciple that  a  voting  paper  containing  a  name  already 
classified  on  the  list  has  on  the  second  counting  only 
half  power,  one  which  contains  two  names  already 
classified  has  in  subsequent  countings  only  one  third 
power,  and  so  on. 

[Suppose  ballots  cast  for  combinations  of  candi- 
dates in  the  following  manner:  K.  D.  S.  900;  K.  D. 
M.  300 ;  D.  S.  M.  210 ;  K.  S.  60. 

All  the  votes  given  to  each  candidate  being  counted 
at  par  :  D.  1410,  K,  1260 ;  S.  1170 ;  M  510.  Classify 
D.  as  No.  1  and  count  again  giving  those  ballots  con- 
taining D.'s  name  one  half  value:  K.  S.  450;  K.  M. 
150;  S.  M.  105;  K.  S.  60. 

By  this  count:  K.  receives  660;  S.  receives  615;  M. 
receives  225. 

On  the  third  count  ballots  containing  both  D.  and  K. 
are  counted  at  one  third,  either  alone  at  one  half :  S. 
300;  M.  100;  S.  M.  105;  S.  30: 

,     S.  receives  435 ;  M.  205.    The  order  of  candidates 
oh  this  ticket  is  D.  K.  S.  M.^] 

Szvitzcrland.  Bale-Ville.  Law  of  Jan.  1905  provides 
for  the  election  of  members  of  the  Grand  Council  by 
the  List  System. 

Berne.     Law  of  Nov.  26,  1899,  establishes  the  list 


>Illuslratlon  fit)in  ieiK)rt  of  Sir  K.  Kmld   U)  Sir   Kdwaid   (iray.    (See 
Brit.  Miwell.  I>or.  11H>7.  No.  3.  p.  :»4. 
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system  for  election  lo  the  General  Council  of  the  city  J 
of  Berne.  The  quota  used  is  the  Droc^  quota.  Nai 
are  voted  for  from  all  lists,  the  highest  cancUdate- 1 
winning. 

Frihourg.  Decree  of  Mar.  23,  1895:  List  system  ] 
with  simple  quota  for  the  election  of  members  of  the  I 
General  Council  in  Town  Communes. 

The  elector  may  vote  for  the  candidates  of  various 
lists  or  may  cast  an  incomplete  ballot  or  a  "straight 
ticket."     The  total  vote  of  the  candidates  is  made  up 
of  votes  cast  for  them  individually  on  the  ballots  of   I 
all  lists.     The  total  vote  of  the  party  is  made  «p  of   ' 
all  votes  cast  for  the  candidate.^  of  its  list  and  all  votes 
left  blank  on  its  list.     That  is  the  party  receives  the 
benefit  of  all  votes  not  cast  for  members  of  another 
party  list  whether  or  not  such  votes  be  expressed  on 
the  ballot.  Seats  unfilled  by  the  quota  division  are  given  I 
to  the  party  having  the  strongest  remaining  fraction. 

Geneva.  Law  of  July  6,  1893,  amended  Jan.  23, 
1301.  A  law  for  the  election  of  members  of  the  Grand 
Council  by  the  List  System  with  Multiple  vote  and 
Droop  quota.  Candidates  receiving  the  highest  in-  . 
dividual  votes  are  elected.  The  voter  may  vote  for  | 
members  of  different  parties,  his  vote  counting  for  the 
candidate  and  for  the  party  under  wli^se  names  the 
candidate  is  listed.  Scats  remaining  unfilled  after  the 
distribution  by  quota  are  g;iven  to  the  parties  having  _ 
the  highest  fraction  remaining. 

Neucbatel.     Decree  of  Jan.  25,  1895.     Members  ofj 
the  Grand  Council  are  elected  by  List  System  ' 
multiple  vole,  simple  quota.     No  candidate  is  elet 
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who  has  not  received  at  least  fifteen  percent  of  the 
votes  cast.  Lists  which  have  no  candidate  having  at 
least  fifteen  percent  of  the  total  vote  are  eliminated. 

Schwyz.  Law  of  1898  amended  by  law  of  1907. 
The  list  system  is  used  for  elections  to  the  cantonal 
Grand  Council. 

Soleure.  Law  of  Mar.  17,  1895,  for  elections  to  the 
Grand  Council  and  to  Municipal  councils  by  the  List 
System  with  multiple  vote  and  Droop  quota.  By  this 
law  the  total  vote  of  each  party  is  determined  by  the 
number  of  tickets  with  the  party  name  at  the  top,  even 
though  such  ticket  contains  names  from  other  lists. 
Seats  remaining  unfilled  after  assignment  by  quota  are 
allotted  to  the  parties  having  the  highest  total  vote. 

Ticino.  Law  of  Feb.  9,  1891,  amended  1892,  1896, 
1898.  Elections  for  the  Grand  Council,  Commercial 
Councils,  Executive  Councils  and  District  and  cantonal 
jures  are  held  by  the  list  system  with  Multiple  vote  and 
Droop  quota.  Remaining  seats  are  given  to  the  parties 
having  the  highest  total  vote. 

Zug.  Law  of  Sept.  21,  1896,  for  the  election  of 
members  of  the  Grand  Council,  Executive  Council,  and 
for  the  election  of  judges.  This  law  combines  cu- 
mulative vote  with  the  list  system.  Each  elector  has 
as  many  vote%as  there  are  members  to  elect,  and  can 
distribute  them  as  he  pleases.  In  case  he  does  not  dis- 
pose of  all  his  votes  the  bureau  of  electors  completes 
his  ticket,  dividing  the  remaining  votes  among  his 
candidates.     Seats  are  assigned  by  simple  quota. 

Seats  remaining  unfilled  are  given  to  the  parties 
having  the  strongest  fractions  of  a  quota  provided  that 
number  amounts  to  an  absolute  maiority. 
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CONSTITUTIONAL  RESTRICTIONS 
THE  UNITED  STATES' 


Multiple  Districts 

The  constitutions  of  all  states  require  that  State 
Senators  shall  be  elecied  by  districts.  In  nineteen  states 
it  is  specifically  required  that  but  one  Senator  shall  be 
elected  in  each  district. 

[Mass,,  Mich..  Minn.,  N.  H.,  N.  J.,  N.  C,  N.  D., 
Ohio,  Ore.,  Peiin.,  R.  I.,  S.  C,  S.  D.,  Ver.,  Tex.,  Wis.) 

Sfvcn  slates  require  members  ot  the  lower  house  tOi 
be  elected  by  single  districts. 

[Cal,  Kan.,  Ken.,  M.  D.,  Mich.,  N.  Y_„  Wis.; 

Thirty  constitutions  guarantee  at  !Ast  one  repre-j 
sentativc  to  each  county  or  town,  but  permit  general 
tickets  where  more  than  one  i.s  to  be  elected  to  a  dis- 
trict. Seven  stales  have  no  constitutional  provisions 
which  would  interfere  with  proportional  representation 
in  the  election  of  Representatives. 

(Del.,  La.,  111..  Ind.,  Minn.,  Nev.,  Wash.] 

In  all  other  states  constiintional  amendments  to  per- 
mit multiple  districts  would  be  necessary.  (Michigan 
1890. )» 
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Limited  and  Cumulative  Voting 

Five  constitutions  require  that  every  elector  shall  be 
entitled  to  vote  for  all  the  officers  which  may  be  elec- 
tive by  all  the  people. 

[Minn.,  Mont.,  N.  J.,  Nev.,  N.  Y.] 

Others  provide  constitutional  gfuarantees  which  have 
been  interpreted  adverse  to  proportional  representa- 
tion: 

Cumulative  voting  has  been  held  to  be  unconstitu- 
tional under  provisions  granting  citizens  the  right  to 
vote  at  all  elections,  on  the  ground  that  the  clause 
implies  such  citizen  shall  have  but  one  vote. 

[Maynard  v.  Board  of  Canvassers  (1890),  84  Mich. 
228.] 

The  reverse  of  this  decision  is  found  in  People  v. 
Nelson  (1890)  133  111.  565. 

Limited  vote  has  been  held  to  be  in  violation  of  the 
provision  that  citizens  shall  be  entitled  to  vote  at  all 
elections. 

[State  V.  Bedell,  53  Atl.  198  (N.  J.  1902)  ;  State  v. 
Wrightson,  56  N.  J.  L.  126;  State  v.  Constantine 
(1884),  42  Ohio  St.  437 ;  In  re  Opinion  of  Judges  (R. 
I.  1898),  41  Atl.  1009..] 

The  opposite  decision  was  given  in  Commonwealth 
V.  Reeder,  (Penn.  1895)  33  Atl.  67. 

These  provisions  would  not  be  violated  by  the  Mul- 
tiple Vote  of  the  List  System. 

Plurality  Elections 

Nearly  all  State  Constitutions  contain  a  plurality 
rule  of  elections,  which  would  prevent  the  election  of 
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candidati  i  a.  general  ticket  who  had  not  received  a 
plurality  ol  the  votes.  This  would  leave  room  only 
for  the  simnie  cumulative  vote.  In  twenty  seven  states, 
however,  Constitutions  do  not  apply  this  rule  to  the 
election  of  r       '  ' ure. 
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CONCLUSION 


List  System 

This  system  will  be -found  best  adapted  to  use  in 
the  United  States  because  of  its  great  simplicity,  its 
adaptibility  to  large  constituencies,  its  direct  recogni- 
tion of  the  party  system,  and  because  it  may  be  oper- 
ated with  the  Australian  ballot.  It  is  further  recom- 
mended, as  set  forth  in  the  following,  because  it  has 
been  found  to  secure  a  fair  and  accurate  distribution 
of  seats  to  the  various  political  parties,  because  it  has 
been  found  to  express  fully  the  choice  of  the  people 
as  to  the  candidates  to  be  elected  within  each  party, 
and  has  been  found  fair  as  between  the  candidates. 
It  is  not  only  simple  in  its  calculations  involving  simple 
operations  and  a  single  process,  but  is  not  varied  by 
contingencies  of  the  voting  or  counting.  The  results 
are  easily  subjected  to  review  and  recount. 
Multiple  Vote 

This  is  to  be  preferred  to  snigie  vote  not  only  for 
legal  reasons,  but  also  because  it  gives  greater  oppor- 
tunity for  the  expression  of  personal  preferences. 
With  the  provision  that  the  elector  be  allowed  to  dis- 
tribute his  votes  among  the  candidates  of  all  the  lists, 
it  will  enable  the  voter  to  select  especially  desirable 
candidates  of  other  tickets  than  his  own,  it  will  en« 
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able  candidates  to  run  effectively  on  independentj 
tickets,  and  will  open  a  way  for  effective  work  by  third>! 
parties. 

It  should  be  provided  that  such  votes  as  the  elector 
does  not  desire  to  cast  for  candidates  individually  may 
be  cast  for  the  party  ticket  as  a  whole.  In  this  way 
members  of  a  party  may  express  preference  for  can- 
didates within  their  party,  or  for  a  favorite  in  another 
without  the  loss  to  their  party  of  tlie  whole  vote. 
Poor  candidates  may  be  voted  against  by  volinj^  for 
tlie  other  candidates  of  the  ticket. 

Simple  or  Droop  Qiiola  will  be  found  most 
fui.  both  on  account  of  their  greater  simplicity,  and  oa.- 
acconnt  of  the  fact  that  the  d'Hondt  quota  in  spite  of' 
its  mathematical  ingenionsness  has  not  arrived  at  moi 
■  accurate  results. 

Seats  allotted  to  a  party  can  not  be  more  fairly  di: 
tributed  among  the  candidates  of  the  party  than  ac- 
cording to  their  personal  votes.  The  method  of  voting 
above  described  offers  an  incentive  to  the  casting  of 
individual  votes,  but  in  case  of  a  dirth  of  such,  there 
would  be  no  objections  to  distributing  the  places  fay 
order  on  the  ticket,  or  by  lot. 

The  voting  is  accomplished  by  the  elector  by  puttii^ 
a  cross  before  such  candidates  as  he  chooses  to  vote 
for,  and  by  putting  a  cross  before  the  name  of  tiie 
party  to  which  he  desires  the  remaining  votes  to  be  ac- 
credited. 

The   counting  of  the   vote  is  accomplished   l^ 
crediting  to  each  party  as  many  votes  as  arc  cast  ft 
its  candidates  plus  those  cast  as  party  votes. 
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Laws  embodying  the  above  scheme  in  whole  or  in 
part  are  found  in  the  Swiss  Cantons,  where  it  has 
given  most  satisfactory  results. 

Proportional  Representation  in  this  form  will  not 
only  secure  the  representation  of  minorities  but  will 
also  enable  third  parties  to  accomplish  results  without 
having  first  to  become  a  majority  party,  so  that  votes 
cast  for  such  will  not  **be  as  good  as  thrown  away." 

In  districts  where  one  party  has  had  so  large  a 
majority  that  many  voters  of  all  parties  saw  no  need 
of  voting,  it  will  create  an  active  interest  in  politics 
and  result  in  the  polling  of  a  larger  vote.  It  will  en- 
able reforms  to  be  brought  about  within  parties  without 
the  defeat  of  the  party.  It  will  open  the  way  for 
"represeentation  of  interests"  without  the  necessity  of 
constitutional  changes,  and  will  leave  the  question  of 
such  representation  with  the  people  for  settlement. 
Above  all  it  will  secure  true  and  effective  representa- 
tion of  both  majority  and  minority  of  the  population. 
[For  a  draft  of  a  law  following  these  lines  see  that 
recommended  by  a  committee  of  the  American  Propor- 
tional Representation  League  appointed  at  Saratoga  in 
1895  (Commons,  "Proportional  Representation"  p. 
119)] 
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PRINCIPLES 


A  number  of  fundamental  principles  underlie  juve- 
nile court  legislation  and  the  decisions  of  the  courts 
upon  which  juvenile  court  and  probation  systems  now 
rest :  (1)  Children  should  not  be  considered  as  crimi- 
nals but  as  victims  of  circumstance.  Distinction  must 
be  made  between  neglected,  dependent,  and  wayward 
children  and  delinquents  and  incorrigibles.  (2)  Chil- 
dren should  not  be  thrown  into  association  before,  dur- 
ing, or  after  trial,  with  criminals  or  adults  under  ac- 
cusation. (3)  All  the  resources  of  the  community 
should  be  used  by  the  court  to  promote  the  welfare  of 
the  child  and  to  protect  him.  (4)  Children  should  be 
tried  by  special  courts  in  special  rooms  with  the  least 
possible  publicity  or  display  of  legal  machinery,  and 
the  whole  process  dissociated  from  criminal  procedure. 
The  judges  should,  as  far  as  possible,  be  "child  ex- 
perts." (5)  Probation  officers,  competent,  in  adequate 
number,  and  paid,  should  be  at  the  disposal  of  the 
court.  (6)  Parents,  guardians,  etc.,  are  in  many  cases 
to  be  held  responsible  for  the  offense  of  the  child. 


*  See  Lindsev :    Juvenile  Court  Laws  of  Colorado. 
Berengrer:    f>p.  cit..  p.  MX). 
Hahn:    np.cit. 

Barrows:     In  International   Prison  Commission   Reiiort.   1904.  p. 
XI  ff. 


HISTORY 


EvolutioQ  of  Juvenile  Ooart  Principles  in  hegia-  I 
lation 

TTie  juvenile  court,  under  that  name,  is  of  recent 
growth,  but  the  principles  which  underlie  it  are  to  be 
founrl  far  back  in  Engflish  Law  in  the  right  and  duty 
of  the  state  as  parens  patriae — .'  Turning  to  modem 
legislation  we  find  in  the  law  of  1840  (3  and  4  Vic 
c.  90).  "For  the  Care  and  Education  of  Infants  who 
may  be  convicted  of  Felony,"  provision  that  the  High 
Court  of  Chancery  may,  upon  application,  place  any 
persons  under  21  years  of  age  who  may  be  convicted 
of  felony  in  care  of  persons  or  associations  that  J 
agree  to  teach  and  train  them  during  minority.  Laws,  J 
18fiG  (29  and  30  Vic.  c.  118)  and  1894  (57  and  68  Vic  < 
c.  33  provide  that  morally  imperiled  children  may 
be  sent  by  the  court  to  certified  industrial  schools,  or 
lodged  at  home  or  with  a  respectable  person  and  there 
be  trained,  clothed,  and  fed.  The  Uw  of  1847  (10 
and  11  Vic,  c.  82)  provides  for  summary  conviction 
of  children  not  over  fourteen,  and  allows  the  justice^a 
to  excuse  convicted  offenders  from  punishment  at  ti 
discretion. 

New  South  Wales  in  1857  (30  Vic.  no.  19)  and  181 
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(27  Vic.  no.  16)  passed  laws  for  state  protection  of 
destitute  children  up  to  the  age  of  nineteen,  with  con- 
tribution by  the  parents.  The  English  "Industrial 
Schools  Act,"  of  1866,  (29  and  30  Vic.  c.  118),  con- 
tains several  of  the  principles,  especially  the  definition 
of  neglected  and  dependent  children  (sec.  14),  and 
provisions  for  the  relation  between  parent  and  court, 
which  are  prominent  in  almost  every  modem  Juvenile 
Court  Act.  The  English  "Summary  Jurisdiction  Act" 
of  1879  (42  and  43  Vic.  c.  49),  and  its  amending  Act, 
1899  (62  and  63  Vic.  c.  22),  provide  for  summary 
jurisdiction  when  the  right  of  trial  by  jury  is  waived 
by  the  parent  or  the  juvenile  offender  (age  12  to  16).* 

The  principle  of  probation  is  recognized  in  the  "Pro- 
bation Act"  of  Queensland,  1886  (50  Vic.  no.  14). 
The  English  "Probation  of  First  Offender's  Act"  of 
1887  (50  and  51  Vic.  c.  25)  gives  the  court  the  power 
to  release  upon  probation  instead  of  sentencing  to 
punishment. 

In  1890  New  Zealand  adopted  a  "Children's  Protec- 
tion Act"  (1890  no.  21),  whereby  punishment  is  pre- 
scribed for  ill  treatment,  n^lect,  abandonment,  or  ex- 
posure of  children ;  and  restrictions  are  placed  on  em- 
ployment of  children,  the  court  in  both  cases  being 
given  discretionary  powers  and  being  allowed  to  place 
the  child  in  a  suitable  home  or  institution,  and  to  com- 
pel the  parents  to  contribute  to  the  support ;  while  pro- 
vision is  also  made  for  appeal  from  decisions  of  the 
court.     In  1896  Queensland  passed  a  "(Children's  Pro- 

*  Compare  also  New  Zealand  Act.  1882,  no.  15. 
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tection  Act"  (60  \'ic.  2i>)  similar  to  the  New  Zealand 
Act.  In  1899  an  English  Act  (62  and  63  Vic.  c.  83) 
gave  summary  jurisdiction  over  "all  offenses  of  young 
persons  other  than  homicide." 

In  1901  the  English  "Youthful  Offender's  Act"  (64, 
Vic. — I  Ed.  VII,  c.  20)  removed  disqualiiications  at- 
taching to  conviction  of  felony  of  a  child  or  young 
person;  emphasized  parent  liability:  and  gave  th« 
court  the  power  to  remand  or  commit,  pending  trial, 
to  some  place  other  tlian  a  prison.  In  1902  New 
South  Wales  passed  an  act  (1902,  no.  47)  for  "Pro- 
tection of  Children."  In  1906  Victoria  passed  a 
"Children's  Court  Act"  (1906,  no.  2068)  which  is  a 
model  of  completeness.  New  legislation  is  at  present 
pending  in  England.     (Cf.  infra,  p.  14). 

Development  in  the  United  States 

The  most  rapid,  tangible,  and  systematic  develcq>- 
ment  of  the  principles  has  been  in  the  United  States. 
In  1863  Massachusetts  passed  a  law  separating  chil- 
dren in  court  from  adults  charged  with  offense.  In 
1877  New  York  passed  a  similar  and  more  concise 
law,  which  provides  that  no  child  under  sixteen  "shaU 
be  placed  in  any  prison  or  place  of  confinement  .  .  . 
or  in  any  vehicle  in  company  with  adults  charged  or 
convicted  with  crime,  except  in  the  presence  of  proper 
officers."  Mifhigan,  in  1873,  established  a  State  Agency 
for  the  Care  of  Juvenile  Offenders,  which  has  per- 
formed functions  similar  to  those  of  probation  officers. 
Massachusetts  passed  Probation  Laws  in  1878 
1880.     In  1891   Massachusetts  summarized  a  numbef' 
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of  Statutory  provisions  concerning  the  treatment  of 
children,  which  had  been  enacted  in  her  previous  legis- 
lation, (May  28,  1891,  c.  356).  New  York,  in  1892, 
added  a  new  section  to  the  Penal  Code  allowing  sepa- 
rate trial,  special  docket,  and  separate  record  for  cases 
of  children  under  sixteen.  It  has  been  affirmed  that 
the  basis  of  the  Juvenile  Court  Law  is  the  Board  of 
Guardians  Law,  passed  by  the  Indiana  Legislature, 
March  9,  1891,  (c.  151)  and  amend.  March  3,  1893, 
(c.  122.) 

The  Colorado  School  Law,  April  12,  1899,  c.  136, 
provided  special  treatment  for  "juvenile  disorderly 
persons/'  and  contained  many  of  the  principles  which 
have  been  embodied  in  subsequent  juvenile  court  laws. 
The  law  which  really  created  the  juvenile  court  was 
that  passed  by  the  Illinois  Legislature,^  April  21,  1899, 
p.  131.  Its  provisions  have  constituted  the  frame  work 
of  many  of  the  laws  passed  in  other  states. 

Since  1899,  the  growth  and  development  of  the 
juvenile  court  system  has  been  rapid  and  extensive. 
Many  states  had  previously  passed  probation  laws, 
and  it  is  noticeable  that  the  probation  system  has 
usually  preceded  the  juvenile  court.*  In  1899,  Michi- 
gan and  Rhode  Island  passed  "Juvenile  Probation" 
laws.  In  1901,  Illinois,  Kansas,  Michigan,  Missouri, 
and  Wisconsin  passed  juvenile  court  or  juvenile  pro- 
bation laws,  or  both.  In  1902,  Ohio  and  New  York 
passed  laws  concerning  children's  courts.      In   1903, 

*  Of. :    History  of  the  Illinois  Juvenile  Court  Law,  T.  D.  Hurley.  Juve- 
nile Court  Record.  May.  1907.  p.  6  IT. 

•Of:    Statutes,  compiled  by  New  Century  Club.  Philadelphia,  1900. 
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no  less  than  nine  states  legislated  on  these  subjects. 
In  that  year  Colorado  passed  the  original  "Adult  De- 
linquency" Law.  In  1904,  five  states;  and  in  1905, 
no  less  than  twenty,  legislated  on  these  three  subjects, 
— in  most  cases  on  all  three.  In  1906,  four  states 
enacted  new,  or  revised  old,  statutes  affecting  juvenile 
courts.  In  1907,  no  less  than  eighteen  states,  enacted 
new  statutes  or  added  to  or  revised  old  statutes.  By 
the  end  of  litU7,  thirty-two  states  and  the  District  of 
Columbia  had  probation  laws,  and  twenty-seven  and 
the  District  of  Columbia  had  juvenile  court  laws. 
Few  states  have  been  satisfied  with  their  original  laws. 
Some  changes  have  been  necessary  on  account  of  de- 
cisions of  the  court? ;  some  have  been  made  for  the 
purpose  of  simplicity ;  but  most  of  them  represent  ex- 
tensions which  have  been  found  practicable  as  the 
work  of  the  court  has  expanded  and  its  value  has  been 
appreciated.  The  Alabama,  Colorado,  District  of 
Columbia.  Illinois,  Iowa,  Michigan,  Ma.ssachusetts, 
Oregon,  and  Utah  laws  furnish  an  especially  interest- 
ing field  for  study.  The  Michigan  law  of  1907  is  very 
carefully  drawn.  The  Colorado  law  of  1907  is  repre- 
sentative of  the  most  advanced  juvenile  court  legisla- 
tion. The  latest,  and  a  very  complete,  law  is  tiiat 
passed  in  Ohio  in  April,  1908. 

After  the  legislative  development,  and  1arg^  in- 
fluencing it,  the  detailed  study  of  the  juvenile  cotat 
system  is  to  be  sought  in  the  development  of  city 
courts  under  the  provisions  of  the  state  statutes.  Es- 
pecially interesting  are  those  of  Boston,  Buffalo.  Chl- 
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cago,  Denver,  Indianapolis,  Milwaukee,  Minneapolis, 
New  York,  Rochester,  and  San  Francisco. 

The  scientific  development  of  the  system  in  the 
United  States  has  caused  wide  study,  both  interstate 
and  by  commissions  from  abroad,  especially  from  Eng- 
land, France,  Germany,  and  Sweden.  The  Howard 
Association  of  London,  M.  Ed.  Julhiet  from  France, 
Dr.  J.  M.  Baernreither  from  Germany,  and  Judge 
Harald  Salomon  from  Sweden  have  within  the  last 
four  years  made  special  studies  of  the  American  Sys- 
tem with  a  view  to  bettering  Juvenile  •Legislation. 
Their  countries  and  others  are  passing  laws  which  em- 
body in  concrete  form  many  of  the  features  which 
characterize  the  American  Juvenile  Court. 
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Foreign  Countries 

England.'  The  English  tribunals  are  well  prepared 
to  deal  with  children  under  twelve,  and  with  youthful 
offenders  under  sixteen,  because  of  the  wide  discre- 
tionary powers  which  the  English  criminal  law,  as  re- 
formed during  the  nineteenth  century,  confers  upon  i 
judges  and  magistrates.'  Control  of  the  court  over  | 
persons  as  juveniles  ceases  at  the  age  of  sixteen.'  The 
English  statutes  provide  for  summary  judgment  where 
jury  is  not  especially  demanded  by  parent  or  guardian 
or  by  the  "child  or  the  youthful  offender."*  Justices 
may  excuse  convicted  offender  from  punishment  where 
expedient.'  Dependent  or  neglected  children,  under 
fourteen,  found  begging,  wandering,  homeless,  without 
proper  guardian  or  visible  means  of  support,  associat- 
ing with  criminals,  etc.,  may  be  brought  by  any  one 
before  two  justices  or  a  magistrate  and  may  be  sent 
to  a  certified  industrial  school  or  to  a  home  with  re- 
sponsible parents,  due  regard  bein^  given  to  the  re- 
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ligious  persuasion  of  the  child,  and  to  the  requests  and 
rights  of  the  parents.'  Parents  may  be  forced  to  con- 
tribute to  the  child's  maintenance.' 

Parents  or  guardian  may  be  summoned  as  contribut- 
ing to  the  offense  of  the  child,  or  for  neglect,  and  may 
be  tried  with  the  child  and  may  be  fined  and  ordered 
to  pay  security  for  its  good  behavior  and  may  be 
made  to  pay  toward  its  support  if  committed  to  a 
state  institution  or  home.  The  court  may  release  the 
offender  on  probation  or  for  good  conduct.'  A  sepa- 
rate register  for  convicted  youthful  offenders  shall  be 
kept.'  Appeal  may  be  made  to  the  Migh  Court  of 
Justice/'  The  child  committed  may  be  discharged  by 
the  Secrelary  of  State."  Most  of  these  principles  ap- 
ply to  Ireland  and  Scotland  as  well. 

England  is  establishing  short  Detention  Schools  on 
the  model  of  Truant  Schools.  The  English  system 
especially  emphasises  the  co-operation  of  the  conrts 
with  the  educational  authorities  and  insists  upon  par- 
ental responsibility. 

The  juvenile  court  idea  has  progressed  rapidly  in 
the  English  cities.'  One  of  the  most  successful  has 
been  that  instituted  at  Birmingham,  April  13.  1905. 
The  working  of  this  court  resulted  in  the  issuing  of  a 
government  circular  which  pointed  out  the  necessity 

■  IMS  (19  tnd  M  Vic.  c.  11«). 

•  ISM  <M  Vlo.  and  I  Ed.  VTI.  r,  20.  spp,  41. 
'  1887  (50  «nd  bl  Vie.  c.  25). 

■  1901  («4  Vic.  uid  I  Ed.  VTI,  c.  30,  attc  13). 

•  1B7W  (42  «nd  13  Vlo.  c.  «.  sec.  K). 

•  ISM  {29  and  30  Vic.  c.  IIS,  serv  14). 
'  I E  Iff  cUioied  U)it  DubUa  first  idouted  the  Amerlcui  Idei. 


I 


JVVKNILE  COUHTa 


of  creating  such  courts  generally ;  and  many  cities  have 
followed  the  example  of  Birmingham.' 

The  London  County  Council  prepared  a  reform 
based  upon  the  principles  of  (1)  special  magistrates 
for  children,  (2)  special  courts,  (3)  special  detention 
homes,  (i)  nomination  of  probation  officers.*  Especi- 
ally noticeable  among  the  courts  of  the  United  King- 
dom are  those  of  Bury,  Bolton,  Manchester,  Birming- 
ham, Liverpool,  Nottingham,  Tun  bridge- We  lis,  Swan- 
sea, Stockton,  Hull,  Coventry,  York,  Southport,  Bev- 
erly, Scarborough,  Greenock,  Glasgow,  Dundee,  Dub- 
lin, and  Cork. 

In  Scotland,  special  arrangements  have  been  intro- 
duced for  the  treatment  of  juvenile  offenders  at  Glas- 
gow and  Greenock:  (1)  Trial  does  not  take  place  al 
ordinary  sittings  of  the  courts;  (2)  children  under 
sixteen  may  not  be  confined  in  ordinary  police  cells; 
(31  probation  officers  are  in  daily  attendance. 

.\t  present  (July  1908)  a  ''Bill  to  Consolidate  and 
Amend  Laws  Relating  to  Children  and  Young  Per- 
sons" is  pending  in  the  British  Parliament.  This  bill, 
introduced  Feb.  10,  1908,  provides  for  separation  of 
juvenile  offenders  from  adult  criminals;  special  treat- 
ment ;  separate  courts :  separate  detention ;  parent  re- 
sponsibility; entire  abolishing  of  imprisonment  for 
children,  and  of  penal  servitude   for  young  persons. 

The  bill  has  been  favorably  received  by  the"  country. 
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Canada.  The  Canadian  Statute,  R.  S.  1906,  c.  146, 
sec.  644.  (57-58  \'ic.  c.  29)  provides  for  trial  of  per- 
sons under  sixteen  without  publicity,  apart,  and  at 
suitable  times,  and  for  separation  from  other  offen- 
ders. 

.l/anifoforr.  Children's  Probation  Act,  R.  S.,  1908, 
c.  n,  {fil  Vic.  18;)9,  c.  (J5!)  provides  for  the  care 
of  neglected  children  by  a  salaried  superintendent;  for 
their  examination  by  a  judge;  for  placing  them  in  in- 
dustrial schools  and  schools  of  refuge  under  state 
authority  until  the  age  of  twenty-one;  for  payment  by 
municipalities  for  the  maintenance  of  certain  neglected 
children ;  for  separate  detention ;  for  attempt  to  secure 
foster  homes;  and  for  penalty  for  ill  treatment. 

Ontario.  The  Ontario  Children's  Protection  Act 
(R.  S.  Ontario  1897,  c.  259)  contains  extensive  pr<j- 
visions,  which,  although  not  as  complete,  are  very  su^ 
gestive  of  the  Victoria  act  of  1906,  cited  infra. 

New  Zeaiand.  The  Justices  of  the  Peace  Act,  1883, 
no.  15  (sec.  176),  provides  for  summary  trial  unless 
objected  to  by  parent  or  guardian,  of  children  under 
twelve,  and  (sec.  177),  with  consent,  of  young  persons 
(between  ages  of  twelve  and  sixteen).  The  Chil- 
dren's Protection  Act,  1890,  no.  31,  provides  especi- 
ally for  jurisdiction  over  all  ill-treated,  neglected,  de- 
pendent, or  exposed  children. 

Victoria.  Children's  Court  Act,  1906,  no.  2058, 
provides  a  "children's  court,"  to  have  jurisdiction 
over  children  under  seventeen ;  gives  wide  definition 
of  "parents"  and  "Juvenile  offenders;"  specifies  that 
children's  court  shall  be  held  at  every  place  witKw\ 
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the  state,  where  a  cmirt  of  petty  sessions  is  appotote 
to  be  heW:  that  the  governor  may  ap])oiiit,  for  anyl 
locality,  any  person  or  police  magistrate,  or  any  one  1 
or  more  justices  of  tlie   peace  within  the  place,   to 
exercise  jnrisdiction  of  the  children's  court;  and  that 
the  governor  may  appoint  probation  officers  of  either 
sex  who  shall  be  subject  to  orders  of  the  court;  speci-  ■ 
fies  the  duties  of  probation  officer;  gives  the  juvenile  I 
court  excKisive  jurisdiction  over  all  charges  against  * 
children   for  felonies  and  misdemeanors,  and  allows 
it  to  hear  and  determine  all  information  for  offenses 
against  any  act  punishable  on   summary  conviction; 
provides  for  exclusion  of  persons  unnecessary  to  trial, 
for  an  inde])endent  register,  trial  within  twenty-four   ' 
hours  of  apprehension,   detention   where   possible   in 
one  of  the  "special  receiving  deptjts;"  and  provides 
for  giving  bail.     The  parent  may  be  convicted  of  dfr-   , 
Unquency  and  may  be  compelled  to  contribute  toward.  ] 
support.     This  law  leaves  a  very  wide  discretion  wc'A  1 
the  judge.     "The  court   siiall  be  guided  by  the  real] 
justice  of  the  case  without  regard  to  legal  forms  andj 
solemnities,   and  shall   direct   itself  by  the  best  evi-S 
dcnce  it  can  procure.'"     The  Governor  in  Council  is] 
also  ^vcn  wide  powers  for  arranging  for  detentio 
hcanes,  forms  of  proccihire.  appointment  of  probatioi 
officer,  and  "prescribing  in  all  matters  necessary  in 
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and  court, ^  and  for  education  (industrial)  of  all 
minors  imprisoned.  Paris  police  stations  have  sepa- 
rate waiting  rooms  and  there  is  a  separate  "remand 
house"  for  temporary  detention  after  judgment.  Qiil- 
dren  may  not  ride  in  patrol  wagons  nor  be  escorted 
by  * 'gardes"  in  uniform.^ 

Tlie  Committee  of  the  Patronage  de  TEnfance  pro- 
vides for  legal  defense  of  children  brought  before 
criminal  courts.*"* 

Laws,  April  19,  1898,  and  April  12,  190G,  leave  con- 
siderable discretionary  power  with  the  judges  in  deal- 
ing with  juvenile  cases.  The  probation  system  is 
being  tried  under  the  care  of  the  Patronage  de  V  En- 
fance.  An  active  committee  is  working  for  the  per- 
fecting of  a  juvenile  court  system. 

Germany.  The  Law  of  July  2,  1900,  for  the  Fiir- 
sorgeerziehung  Minder  jahriger  (Guardianship  of 
Minors) — an  extension  of  the  Law  of  March  13, 
1878, — includes  a  court  of  guardianship  and  provides 
elaborately  for  probation.*  Any  one  may  bring  a 
neglected  or  offending  child  under  eighteen  to  this 
court  and  such  child  may  be  removed  entirely  from 
parental  care  and  into  a  state  institution,  or  into  a 
family,  under  care  of  a  probation  officer.  Even  of- 
fenders over  eighteen  may  be  sent  to  reformatories. 
The  relation  of  the  probation  officer  to  his  charge  is 
more  intimate  than  under  the  American  svstem,  for 


•  Kusscll  and  Ri»rby.  '»;>.  cit.  v.  2.^>. 

'  Kussoll  and  \\\«hy.  np.  cit.  p.  171  2. 
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the  Fiirsorger  has,  as  a  rule,  but  one  protege. 
protection  may  continue  until  the  child  readies  the 
age  of  twenty-one.  Detailed  reports  and  records  arc 
required.' 

Holland.  Holland  has  special  statutes  providing 
for  substituting  state  guardianship  and  maintenance 
for  parental  control;  providing  for  reprimand  and 
conditional  condemnation  before  sentencing  delin- 
quents to  reformatory :  and  private  court  proceedings. 
The  age  of  juvenile  jurisdiction  lias  been  raised  to 
eighteen,' 

Hungary.  Children  between  twelve  and  sixteen 
cannot  be  punished.  They  may  be  confined  in  houses 
of  correction  to  which  also  may  be  admitted  minors 
and  destitue  children  not  over  eighteen.  Special  care 
ceases  at  the  age  of  twenty.  Hungary  has  especially 
developed  its  system  of  homes  for  dependent  and 
neglected  children." 

Sweden.  Children  under  fifteen  are  not  brought 
before  the  ordinary  courts,  but  before  a  commission 
whose  chairman  is  a  clergyman,  the  other  members 
being  school  teachers,  legal  men,  etc.  Certain  men  do 
work  approximating  that  of  the  probation  ofiBcer,  be- 
ing paid  for  each  special  case, 

'  Ruw#II  Kiiil  Riyby.  »u.  rit.  p.  111-143. 
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Purpose.  An  excellent  enunciation  of  the  princi- 
ples underlying  juvenile  court  legislalion  appears  in 
the  following,  the  preamble  to  the  Louisiana  Law  of 
1906  (c.  82,  p.  134):  "Whereas  the  welfare  of  the 
State  demands  that  children  should  be  guarded  from 
association  and  contact  with  crime  and  criminals  and 
the  ordinary  process  of  the  criminal  law  does  not  pro- 
vide such  treatment  and  care  and  moral  encourage- 
ment as  are  essential  to  all  children  in  the  formative 
period  of  life,  but  endangers  the  whole  future  of  the 
child;  and, 

"Whereas,  experience  has  shown  that  children  lack- 
ing proper  parental  care  or  guardianship,  are  led  into 
courses  of  life  which  may  render  them  liable  to  the 
pains  and  penalties  of  the  criminal  law  of  the  State, 
although  the  real  interests  of  such  child  or  children  re- 
quire that  they  be  not  incarcerated  in  penitentiaries 
and  jails  as  members  of  the  criminal  class,  but  be 
subjected  to  a  wise  care,  treatment,  and  control,  that 
their  evil  tendencies  may  be  checked  and  their  better 
instincts  may  be  strengthened ;  and, 

"Whereas,  to  that  end  it  is  important  that  the 
powers  of  the  courts,  in  respect  to  the  care,  treatment 
and  control  over  dependent,  neglected,  delinquent,  and 
incorrigible  children  should  be  clearly  distinguished 
from  the  powers  exercised  in  the  administration  of 
the  criminal  law : 

'Be  it  enacted   "  _^^^ 


Title.     Ceriain  *iatiite5  have  been  declared  by  i 
courts  to  liavc  insnfficieiii  and  inailequate  titles. 

For  (fiMKl  (isnmpli's  of  Titles,  hhh  CnlifoniiH,   llMto,   p.  « 
(.■■uloMulo.  iSm.  f.  Hi):  MuhiKun.  l'K'7,  no,  323;  Hrt-i.-oii.    IttUT, 
V.  Wiaiiil  Vltth.  inOT.  L-.  139. 

Definitions.     Most  statutes  provide  for  three  classes 
of  cbildren — dependent,   neglected,  and   delinquent. 


GspHiL'iAlly  K<io(l  dftliiiliuns  of  ihifs<!  aro  fuuml  in  Colomdo. 
11103.  I'.  H5  HiiU  1«07.  f.  IIW:  rUinois.   1905.   Mav  10.   p.    liK;    ' 
Ohio.   ItHIH.   Apr.  24,  sdi's.  5,  U;  C)ri>^n,  10(IT.  c.  :H.  sot.   I; 
Ctftli.  liKB.  0-  121.  wi:  2.  anil  IBOT,  c.  139,  netr.    LI;     Ariwro*. 
ItiOT,  e.  78.  xuc.  1.    I^ulslnnii.  lOOfi,  c.  82,  snc.  1,  montioiisitlM   i 
'-inrurrlf^ibtes".     MHaancliiisctlH,  lIKNt,  c  113.  st-v.  1.  iBCludw    | 
"waywiirii  fliiliiren,"'. 

Courts.  StatiitCB  provide  that  jurisdiction  in  juve- 
nile ca.se.s  shall  lie  as  follows:  .Arizona,  Iowa,  Min- 
nesota, Montana,  Nebraska — District  Courts;  Illi- 
nois— Circuit  and  County  Courts;  Missouri — Circuit 
Court;  Louisiana  and  Texas — District  and  Coun^  ' 
Courts;  Michigan — Circuit  and  Fn>bate  Courts;  Kan- 
sas  and  Oregon — County  Court;  New  Jersey — Court 
of  Common  Pleas;  Idaho  and  Kansas — Prolwte  Court; 
Wisconsin — Courts  of  Record  in  the  several  Coun- 
ties; Washington — Superior  Courts  in  Special  Ses- 
sion; New  York — Court  of  Special  Sessions;  Pennsyl- 
vania— Quarter  Sessions  of  the  Peace;  California — 
Superior  Court  or  Justices  Court  or  Police  Court  in 
Special  Sessions ;  Ohio — Courts  of  Common  Pleas, 
IVobate  Courts,  Insolvency  Courts  and  Superior 
Courts;  New  Hampshire — Police  Court  and  Justices 
Courts;  Alabama — Chancery  Court  or  any  Court  hav- 
ing equal  powers  and  jurisdiction;  Colorado,  District 
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of  Cutiimbia,  linJiHiia,  Marylaiul.  L'tali^special  Juve- 
nile Courts. 

Age  limits.  The  lendency  in  recent  legislation  has 
been  to  raise  the  limit  of  age  under  which  cases  shall 
be  subject,  in  the  first  instance,  to  Juvenile  jurisdic- 
tion. Present  statutes  set  the  limit  as  follows:  Ala- 
bama— fourteen;  Arizona,  California,  Colorado,  Idaho, 
Kansas,  Louisiana.  Maryland.  Missouri,  Montana. 
\ew  Jersey,  New  York,  Pennsylvania,  Rhode  Island. 
Tennessee,  Texas,  Wisconsin— sixteen;  District  of 
Columbia,  Michigan,  New  Hampshire,  Ohio,  Wash- 
ington— seventeen  ;  Indiana— males  sixteen,  females 
seventeen ;  Illinois  and  Kentucky — males  seventeen, 
females  eighteen;  Nebraska  (1907),  Oregon  (lilOT), 
and  Utah  ( l!)fi") — eighteen.  In  many  cases  the  juris- 
diction of  the  court  continues  to  twenty-one.' 

Trial.  Most  of  the  statutes  allow  summary  juris- 
diction except  where  the  plea  "not  guilty"  or  demand 
for  trial  by  jury  is  made.^  In  general  the  effort  is 
made  to  have  a  juvenile  court  r(x>m  separate  from  any 
other  court  room.  In  -everal  cities  (he  court  has  a 
separate  building  with  both  court  and  detention  facili- 
ties. Where  a  special  room  is  impossible  most  stat- 
utes provide  that  the  juvenile  court  shall  not  be  held 
within  two  hours  of  the  holding  of  any  other  court 
in  the  same  room.  Sessions  "ihall  be  made  as  private- 
as  possible,  only  persons  necessary  to  ihe  trial  ur  to 
the  interests  of  the  child  being  admitted.   Some  court3 
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are  in  session  daily;  others,  one,  two,  or  more,  daysi 
per  week. 

Appeal.'  The  right  of  appeal  is  as  a  rule  expressly  I 
provided  for.  Some  statutes  however  omit  this  pro-  I 
vision. 

Probation  officers.     The  principle  of  probation  has  I 
been  even  more  widely  accepted  than  t)iat  of  juvenile  I 
courts.     Probation  ofificers  are  appointed  as  follows:^ 
By  the  Court — in  Alabama,  Arizona,  District  of  Co- 
lumbia, Idaho,  Illinois,  Indiana,  Iowa,  Kansas.  Ken- 
tucky, Louisiana,  Maryland,  Massachusetts.  Michigan, 
Minnesota,  Missouri.  Nebraska,  New  Hampshire,  New  | 
Jersey,  New  York,  Ohio,  Oregon,  Pennsylvania.  Ten- 
nessee, Texas.  Utah,  Vermont.  Washington.  Wiscon- 
sin :  by  the  Court,  subject  to  the  approval  of  the    State 
Board  of  Charities — in  Colorado;  by  a  probation  Com- 
mission, on  approval  of  the  court — in  California.   The 
Governor  in  Michigan  appoints  "County  Agents"  who 
act  under  the  supervision  of  the  State  Board  of  Cor-  i 
rections  and  Charities.    The  State  Board  of  Correc-  I 
tions  and  Charities  appoints  in  Rhode  Island.     Wis-  ■ 
consin  has  a  special  procedure.* 

Provision  for  the  compensation  of  probation  c 
is  made  in  the  statutes  of  Alabama,  Colorado,  Distri 
of  Columbia,  Idaho,  Illinois,  Indiana,  Iowa, 
Kentucky,  Massachusetts,  Michigan,  Minnesota,  \Gs^ 

■  CuniDin-  Colorailo,  IIW:.  >.-.  I4K,  sop.  I>>:  liidUnit.  IWT.  c.  IX 
Ctah.  l«IT.  e.  I3B.  art:  7:  Wlwviwln  «MS.  I-iits.  lODT,  wr-.  BKl*  M 
3.     KkiiitUs  1(06.  0.  IW.  sec.  12.    For  Judlrl«l  dpclsiuri-i.  sew  li.  3Mt. 

*V*v  S^-HS.  Law*.  IWn.  fif.  S7a-2.  mili-s(H'.  *, 
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souri,  New  Hampshire,  New  Jersey,  New  York,  Ohio, 
Utah.  Wisconsin.' 

Procedure.  The  rules  laid  down  in  different  stat- 
utes varj'  widely,'  GeneraHy.  however,  they  follow 
somewhat  the  h'ne  indicated  in  the  Colorado  Statutes. 
In  some  case?  a  complaint  and  information  by  the 
prosecuting  attorney  is  required  for  cases  nf  delin- 
quencv."  In  most  States  emphasis  is  laid  on  the  fact 
that  the  procedure  is  not  a  trial.' 

Disposition  nf  Children.  In  cases  of  dependent  and 
neglected  children,  the  laws  allow  the  judge  to  use 
wide  discretion  in  leaving  children  with  parents  or 
guardians — one  or  the  other,  or  both,  being  on  proba- 
tion^— -or  placing  ihem  with  families  or  in  private  or 
public  institutions." 

Parent  Contribution.  Most  states  allow  the  jndge 
when  placing  the  child  in  an  institution  or  home,  to 
assess  the  parent  of  ihe  child  a  reasonable  sum  (usu- 
ally with  a  maximum  prescrilied")  monthly,  for  its 
support." 

.■}dult  Delinquency  or  Resp(msihility.  Parents,  etc. 
whom  the  judge  considers  responsible  for  the  condi- 
tion nr  action  of  the  child  may  be  fined  in  sums  rang- 
ing from  $100  lo  $1,000,  or  imprisonment  from  six 


t.i.0. 

*Cotnt»rr  I',  S.  titstUtPtlli.  C.)  IKC.t-,  HiW.  «h>s.  li-S3 

■COmiisreMh'hlinii,  ISffl'.  iv  .'CA.  «k-.  i. 

•tVmOBIv  MlohlKiUL.  1007. 1-,  M35.  acr,  7:  Ti'i!»».  IW7.  ■■-  4o 
OK.  hot.  M.  wra.  IS-IH. 

■CaiDiiarc  Ai'ImHw.  1MIT.  >'.  TK.  nei'.  b:  Kviiturkv.  IflilU. 
.UMtlmB.  IBU;.  00.  as.  wt-.  Ik  WaaUnctMi.  im.  i^.  IIA  SH-, 
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nmiuhs  to  one  year,  or  both.  Tlic  fi>llowing  slates-fl 
liave  special  provisions:  Alabama,  Colorado,  District  I 
i)f  Columbia.  Iilalio.  Illinois,  Kansas,  Kentucky.  .Mas- 1 
sachiisettB.  Michigan,  Nevada,  Montana,  Nebra)>kar| 
New  Jersey,  \ew  York.  Ohio  and  Oregon.' 

Detention  Homes.  Many  states  have  authorized  orl 
ordered  the  bnikling  nf  special  detention  homes  whcrtj 
children  may  be  kept  both  while  awaiting  and  aflcrj 
trial,  also  for  short  periods  of  confinement, 

Religious  Faith  und  Family  Care.  As  a  rule  thcrel 
is  added  to  the  provisions  for  disposhig  of  cases  ofl 
neglected  and  dependent  children  where  placed  in  pri-1 
vate  homes  or  institutions,  that  attention  be  given  to-l 
the  religion  of  the  parents,  or  of  the  child.* 

F.ducatiiiual  Clauses.  Some  states  especially  iti-J 
elude  in  juvenile  court  law  provisions  for  the  educa-  ■ 
lion  of  Ihe  child.' 


Fourteen  States  have  no  juvenile  court  or  proba- 
tion laws.  Of  these,  several  have  institutions  whicltj 
approximate  juvenile  court  work.  Many  of  the  stat-a 
utes  of  others  have  been  cited  above.  It  will  be  suffi^l 
cient  here,  avoiding  repetition,  to  mention  certatnfl 
features  of  various  statutes  and  to  quoie  extensively! 
from  the  statutes  of  one  or  two  states. 
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Alabama.  I!HI7.  no.  340,  Mar.  12.  -Trial  shall  be 
so  coiiducteil  as  lo  disarm  the  child's  fears  and  win 
ils  respect  and  confidence,  (sec.  15).  A  penalty  is 
provided  for  interfering  with  or  opposing  the  work  of 
the  probation  officer  or  making  false  statement  con- 
cerning ihat  which  he  has  the  right  to  know. 

.-InstMiCT.  1907,  c.  TS.  is  a  brief,  clearly  written  stat- 
ute, without  cumbersome  phrascolog)-,  and  establish- 
ing a  simple  system. 

California,  (.imxl  laws,  as  amended,  1905,  c.  5?9 
and  c.  (110. 

Cohrado.  1907.  c.  149.'  contains  a  complete  title — 
"An  act  establishing  juvenile  court  in  each  county, 
and  in  each  mnnicipahty  known  and  designated  as  a 
city  or  county,  within  this  state,  in  which  there  are 
one  hundred  thousand  or  more  inhabitants,  and  to 
prescribe  the  jurisdiction,  powers,  rights,  proceedings 
and  practice  of  such  courts,  and  to  define  the  rights, 
powers,  duties,  and  qualifications  of  the  judges  and 
other  i^cers  connected  therewith,  and  to  provide  for 
the  maintenance  thereof.     .      .      ." 

The  Colorado  statutes,  collectively,  provide  that  the 
juvenile  court  shall  have  original  jurisdiction  in  all 
criminal  cases  in  which  the  disposition  of  any  child 
or  minor  or  other  person  under  the  acts  concerning 
dependent,  neglected,  or  delinquent  children  is  in  ques- 
tion; it  shall  be  a  court  of  record  with  the  powers 
and  manner  of  procedure  of  other  courts  of  record; 
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shall  sit  for  three  terms  per  year ;  the  ]ui 
elected  and  shall  have  a  salary  of  $4,000  per  annum, 
and  shall  receive  no  other  salary,  neither  shall  he  act 
as  attorney  or  counsellor  at  law ;  the  judge  shall  ap- 
point all  officers  of  the  court  and  fix  their  salaries; 
there  shall  be  probation  officers  in  counties  of  more 
than  100,000,  not  more  than  three  of  whcrni  shall  be 
under  the  public  pay;  and  there  shall  be  as  many  as-l 
sistants  as  the  judge  and  county  commissioners  shall 
think  necessary;  the  chief  probation  officers  to  re- 
ceive $1,500  per  annmn,  and  *two  others  $1,300; 
appointments  made  by  the  judge  shall  be  approved 
by  the  State  Board  of  Charities  and  Corrections; 
in  all  counties  with  a  population  exceeding  15,000 
there  shall  be  not  less  than  one  probation  officer. 
who  shall  receive  a  salary  fixed  by  the  board  of 
county  commissioners;  paid  probation  officers  are 
vested  with  the  powers  of  sheriff;  the  county 
missioner  shall  provide  the  sum  necessary  for 
maintenance  of  the  court  officers  and  the  detentii 
home,  and  shall  provide  court  room  and  supplies 
by  jury  may  be  demanded  by  ihe  parties  entitled  to 
it :  the  right  of  appeal  shall  be  the  same  as  in  civil 
cases;  the  child  may  have  the  right  of  bond;  no  child 
under  fourteen  shall  be  placed  in  jail;  and  counties 
of  the  first  class  shall  provide,  at  the  public 
a  detention  room  or  house,  separate  from  the  jaiV 
Connecticut  has  Probation  Officers  ( 1905,  c.  1*8), 

'  KOr  Uie  roloriulo  I.^w^  (i-s.tW  IIW  L.iii')  ■-•■•■  l.lmlspy;    Jur* 
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District  of  Colwnbia.  U.  S.  Stat.  1885,  c.  58,  Act 
for  Ihe  Protection  of  Children;  U.  S.  Stat.  1892.  c. 
S50.  Act  to  Provide  for  the  Care  of  Dependent  Chil- 
dren in  the  District  of  CoUimbia  and  to  Create  a  Board 
of  Guardians;  and  U.  5.  Stat.  1901,  c.  847.  provide 
for  probation  officers,  adult  delinquency,  contribution 
by  the  parenl,  and  suspended  sentence  and  bond,  U.  S, 
Stat.  1906,  c.  960.  creates  a  Juvenile  Court  in  and  for 
the  District  of  Columbia;  provides  for  probation  offi- 
cers, prosecution  on  information  by  the  corporation 
counsel  or  his  assistant;  and  is  especially  good  on  pro- 
'  cedure  (sees.  17-S3). 

Idaho.  A  feature  common  in  the  working  of  the 
system  in  several  states,  but  especially  provided  for 
by  statute  appears  in  Idaho,  ISOT,  Mar.  12,  p.  231, 
sec,  3,  providing  that  the  probate  judge  and  the  school 
superintendent  shall  work  in  conjunction, 

Illinois.  The  Illinois  statutes  contain  a  full  state- 
ment of  the  powers  of  the  judge,  procedure,  disposal 
of  the  child,  and  the  duties  of  the  probation  officers. 

{Sen  enptieittllv  1905,  p.  1,W.  p.  18l»,  and  1907.  p.  Bit.  p.  70.) 

Indiana.  A  complete  adult  delinquency  law,  1908, 
c.  145,  and  1907,  c.  169. 

Iowa.  The  Law  of  1907,  c.  7,  sec.  3,  provides  for 
the  levying  of  a  special  tax  for  the  support  of  a  de- 
tention home  and  probation  t^cers. 

Kentucky  and  Louisiana  passed  comprehensive  and 
well  worded  Juvenile  Court  Laws  in  1906. 

Kansas.  The  Law  of  1901,  c.  IOC,  combines  the 
action  of  the  Humane  Society  with  the  work  of  pro- 
I  bation  officers. 
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Maine  has  a  l^obation  Law. 

Maryland  has  Juvenile  Omrl  Laws  fur  the  cily 
Bahiniorc. 

Mass(tchuscttx.     Massachuseflts"     legislation     for 
an  epitome  of  the  development  of  jnvenile  courts. 

Michigan,  The  law  of  1907,  no.  32i>,  is  especiallj'^ 
well  worth  study.  It  was  carefully  drawn,  avoiding 
the  features  which  caused  the  1905  law  to  be  declared 
unconstitutional.' 

Minnesota  and  Missouri  have  good  laws  on  botb 
Juvenile  Courts  and  Probation. 

Montana.  HIOT,  c.  92,  a  complete  law,  well  siatcdj 
conieniplaics  placing  children  in  state  homes. 

Nebraska.     The  1907   legislation   (c.  45  &   -16) 
especially  good. 

New  Hamshire.  IWOi,  c.  12.j,  sec.  3:  "It  sliall  \ 
unlawful  for  any  newspaper  to  publish  any  of  thi 
proceedings  of  any  Juvenile  court." 

New  Jersey  has  both  I'robation  and  Juvenile  Coin 
Laws. 

A'rti'  York.  Has  good  laws  on  both  Probation  aw 
Juvenile  Courts. 

Sep  luirislMlidM  rpcommijiiilnil  b\  llin  K^w  ^'ork  Hrohniioi 
C«iiim1g!ii[)ii  Itepurl,  1003  (tii 

Ohio.     Ifloa,  Apr.  24,  contains  an  especially  i 
and  complete  definition  of  delinquent,  and  of  d^MiH 
ent  and  neglected  children.     .\  carefully  drawn  I 

Okloiioma  has  special  legislation  ci.>iiceniing  juvei 
nile  offenders. 

'"ThUrtatiilr  ^aln-ndj- Iwlnit  fuunil  faull  with.  Ii_ __ 

tnKim  nufUiiHl  tat  I'ltriiiK  fl<r  aiiy  I'hlld  Ivlvteeii  IliP  uKvot  atvtt 
'  '(iIyj   havltia  t  .       ~ 


Pennsyhfaiini  lias  both  Jiivenik-  Court  and  Proba- 
tion Laws. 

Rhode  Island  iias  a  Juvenile  Probation  System. 

Tennessee  has  Juvenile  Courts  and  Juvenile  Proba- 
tion. 

Texas.  190T,  c.  44-45,  good  on  hearing,  procedure, 
and  disposal  of  the  child. 

Utah.  1!>07,  c.  13ft.  a  comprehensive  title:  good  on 
compensation,  power  ami  extent  of  jurisdiction  of  the 
conrt  and  selection  of  the  judge:  provides  for  a  Juve- 
nile Court  Commission  consisting  of  the  Governor, 
Attorney  General  and  State  Superintendent  of  Public 
Instruction.  Contains  (sec.  5)  a  .statement  of  alter- 
native decrees  and  judgments,  and  (sec.  11 )  the  duties 
of  the  probation  ofificers.  Adds  to  the  Ohio  defini- 
tions. May  be  reafi  profitably  in  connection  with  the 
decision  of  ihe  L'tah  Supreme  Court  in  190T,  Milt 
V.  Brown,  SI  Utah  473  {see  i»fra.  p.  3S). 

I'ermont  has  county  Probation  Officers. 

IVashinfflon.  Washington  legislation  provides  also 
for  the  jurisdiction  of  the  judge  of  the  Juvenile  Court 
over  Ihe  employment  of  child  labor  (1907,  c.  128). 

li'isconstH.  Wisconsin  Juvenile  Court  I-aws  pro- 
vide a  special  method  for  the  appointment  and  em- 
ployment of  probation  officers.  (Sess.  Laws,  190T. 
Sec.  or3-2,  Sub-sec.  4.)' 
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Constitutionality  of  Statutes 

'riie  constilntimiality  of  statutes  establishing  juve- 
nile courts  as  such,  has  been  brought  into  question  in 
the  following  cases: 

Mansfield's  Case.  In  Mansfield's  Case,  23  Pa.  Su-  i 
perior  Cnurt  224.  (190a)  the  Pennsylvania  Law  of.| 
1901,  c.  185,  (P.  L.  279)  establishing  juvenile  courts 
and  the  probation  system,  was  declared  unconstitu- 
tional. It  was  held  that  the  legislature  could  not 
legislate  the  judge  of  an  old  court  onto  the  bench  of 
a  new  court  which  it  was  creating;  that  the  title  of 
the  act  was  insufficient  to  allow  the  wide  interpreta- 
tion given  it,  that  the  act  was  special  legislation  inas- 
much as  it  classified  children  and  discriminated  be- 
tween classes:  that  requiring  a  child  to  make  a  formal 
affidavit  in  order  to  secure  trial  by  jury  violates  the 
constitutional  guarantee  of  that  right.  The  leg^sl^ 
ture  of  Pennsylvania  subsequently  reenacted  the  stat- 
ute as  five  separate  Acts,  changing  some  parts  and 
leaving  to  the  Juvenile  Court  and  Probation  Act» 
1903,  c.  206,  (P.  L.  ar*),  such  provisions  only  as 
have  reference  to  the  care,  treatment,  and  control  of 
dependent,  neglected,  incorrigible,  and  delinquent  chil- 
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dren  under  the  age  of  sixteen  years,  and  providing 
for  the  means  by  which  special  power  may  be  exer- 
cised.' 

Ex  parte  Loving.  In  ex  parte  Loving,  178  Mis- 
souri 194,  (Dec.  9,  1903)  the  Missouri  Law,  Mar.  23, 
1903,  p.  S13,  was  held  constitutional.  It  was  held 
that  the  terms  "neglected"  and  "delinquent"  children 
do  not  refer  to  different  subjects,  but  only  to  differ- 
ent classes,  the  title  being  "children";  that  the  limita- 
tion of  the  application  of  the  law  to  counties  having 
160,000  or  more  population  does  not  make  it  a  special 
or  local  law:  that  it  is  within  the  competence  of  the 
legislature  to  make  certain  provisions  for  densely 
populated  districts  which  it  cannot  for  rural  districts, 
and  to  make  special  provisions  for  children  whose 
surroundings  are  disadvantageous,  which  it  does  not 
make  for  those  under  other  conditions ;  that  failure 
to  provide  for  separation  of  neglected  and  delinquent 
children  does  not  render  the  statute  unconstitutional; 
that  the  provisions  of  such  a  statute  render  void  such 
provisions  of  a  city  charter  as  conflict  with  them. 

CoHimomt'callh  v.  Fisher.'-  In  Commonwealth  v. 
Fisher,  213  Pa.  State  48.  5  A.  &  E.  Ann.  Cas.  92, 
(Oct.  9,  1905),  an  appeal  from  the  decisions  of  the 
Superior  Court  of  Pa.,  the  Pennsylvania  Statute.  1903, 
c.  205,  (P.  L.  274).  was  declared  vahd.  It  was  held 
that  the  title  of  the  act  is  sufficient  {not  containing 
more  than  one  subject) ;  that  the  act  does  not  create 
a  new  court:  that  the  act  does  not  deprive  juveniles 
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charged  with  crime,  of  their  coiistitulioiial  i 
trial  by  jury  as  the  proceeding  o£  the  juvenile  court 
is  not  a  trial  for  offense  such  as  requires  a  jury;  that 
it  is  not  class  legislation,  all  children  under  sixteen 
being  included  in  its  operation ;  that  the  purpose  of 
the  act  is  not  trial  nor  punishment,  but  to  prevent  trial 
and  to  prevent  the  necessity  for  punishment.' 

Hunt  V.  Waynt'  Circuit  Judges,  In  Hunt  v.  Wayne 
Circuit  Judges.  142  Michigan  93,  7  A.  &  E.  Ann.  Cas. 
821,  (Dec.  4.  1905),  the  Michigan  Statute.  1905,  no. 
312,  was  declared  unconstitutional.  It  was  held  that 
the  act  conferred  powers  on  the  circuit  court  com- 
missioners of  certain  counties  beyond  their  constitu- 
tional rights;  that  it  failed  in  those  counties,  and  con- 
sequently throughout  the  whole  State,  because  it  fail 
to  establish  a  uniform  method." 

Mill  ;.  Bmt'H.'  In  Mill  v.  Brown,  31  Utah  47| 
88  Pac.  Rep.  fi09.  (Jan.  li.  1907),  the  Utah  Supr* 
Court  declared  the  Utah  Statute,  1905,  c.  117,  estal 
lishing  the  juvenile  court  and  probation  system,  valw 
with  the  exception  of  sec.  1.  Tt  was  held  that  sec.' 
7.  providing  that  the  parent  of  a  child  adjudged  a  de- 
lintjuent  may  be  brought  before  the  court,  and,  if 
found  gi-iilly  nf  contributing  to  the  delinquency,  be 
condemned  to  certain  penalties,  was  unconstitutional 

■  ThPODlnloii  ill  Ihlai'Bsp  roitla1ii9BiiPxr'i>IU-iit  iwii'w  i>r  unliilons  and  _ 
cues  hesrlnn  iipon  tiieprliiHpliMliivtili.il  lfi  ihf  jiiifriiki'iHi-*  — ■ —  ■ 
Conmrc  5  A.  &  K.  Ann.  Cu.  ffi  IT.  ■iul.'~i'<'  iiMt  iii.t.-<„i  |.  tN 
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denying  such  parent  the  right  of  trial  by  jury  as 
for  any  other  crime :  but  that  the  statute  is  not  other- 
wise affected  by  the  invalidity  of  sec.  7,  which  was 
not  connected  with  its  principal  provisions;  (hat  the 
question  of  the  riglit  of  the  judge  to  hold  office  can- 
not be  considered,  although  the  constitutionality  of 
the  statute  on  which  his  acts  depend  may  be:  that  it 
is  within  the  power  of  the  legislature  to  create  juve- 
nile courts,  conferring  upon  them  jurisdiction  and 
powers  previously  exercised  by  the  District  Court, 
(Utah  Const.,  art.  8.  sec.  11  ;  that  creating  juvenile 
courts  in  cities  of  the  first  and  second  class  is  not 
special  legislation :  that  the  statute  in  question  is  not 
an  amending  act  though  it  incidentally  affects  some 
older  laws;  that  the  creating  of  juvenile  courts  hav- 
ing for  object  the  surrounding  of  the  children  with 
proper  environment  is  not  criminal  law  and  violates 
no  constitutional  provisions  because  not  providing  for 
trial  by  jury,  for  arraignment  and  plea,  for  notice  to 
parents,  or  hccause  of  the  manner  of  the  trial,  or  be- 
cause of  the  child's  being  required  to  he  a  witness: 
that  even  though  the  expres.s  provisions  of  the  statute 
do  not  require  the  court  in  removing  the  child  from 
the  custody  of  parents  and  placing  it  under  other 
custody,  to  find  in  addition  to  delinquency  of  the  . 
child,  parental  incompetency  or  neglect,  yet,  there  be- 
ing no  provisions  to  the  contrary,  the  act  will  be  con- 
structed to  require  it  in  view  of  Utah  R.  S,  1898,  sec. 
88.  which  provides  that  the  parent  cannot  be  deprived 
of  the  custody  of  the  child  unless  he  is  adjudged  in- 
competent to  have  such  custody. 
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DecisioDB  which  affect  varioas  principles  em* 
bodied  io  juvenile  court  legislation  or  ad- 
ministration 

The  power  of  the  legislature.  As  to  the  state 
guardianship  of  children  generally,  see  Whalcn  v. 
Ohnistead.  iConn.)  15  L.  R.  A.  593,  note,  "State 
Guardianship  of  Children." 

The  State  has  the  power  to  detain  and  educate 
minor  offenders.  Ex  parte  Nichols,  110  Cal.  651; 
Jarrard  v.  State,  U6  Ind.  98. 

On  the  duty  of  the  stale  to  protect  dependent  and 
unfortunate  infants:  McLean  Co,  v.  Humphreys,  1M_ 
III.  378.     "The  duty  of  the  legislature  to  determine  fc 
rules  and  definitions  the  class  or  classes  requiring  i 
and  to  impose  state  supervision,  is  no  longer  open  I 
question."     Hunt  v.  Wayne  Circuit  Judges.     For  Khhi 
hography  of  cases  on  this  point,  see  7  A.  &  E.  Aiin,4 
Cas.  839. 

On  the  constitutionality  of  the  statutes  providing 
for  commitment  of  wayward  children  to  institutions 
or  to  proper  guardianship  without  jury  trial,  see  J 
A.  &  E.  Ann.  Cas.  96,  note. 

The  employment  of  private  institutions  for  the  c 
of  the  child  is  an  appropriate  means  to  performing 
the  duties  of  the  state,  and  is,  therefore,  constitutional. 
See  Wis.  Industrial  School  v.  Clark  County.  103  Wis. 
651. 

The  statute  authorizing  the  commitment  to  the  State 
Industrial  School  of  children  who  for  want  of  proper 
parental  care  are  growing  up  in  mendicancy  and  crime, 
under  sixteen,  is  valid,  but  is  not  valid  as  to  children 
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over  that  age  who  have  not  been  duly  convicted  of 
crime.  Scott  v.  Flowers.  61  Neb.  620,  and  85  N.  W. 
8fi7. 

The  court:  character  and  extent  of  its  jurisdiction. 
Chancery-power.  The  power  conferred  on  the  county 
court  by  this  act  is  of  the  same  character  as  the  juris- 
diction exercised  by  the  court  of  chancery  over  in- 
fants, having  its  foundation  in  the  jurisdiction  of  the 
crown  as  parens  patriae  to  protect  that  which  has  no 
lawful  protector.  In  re  Ferrier,  103  11!.  367;  Dinson 
V.  Drosta,  Appellate  Court  of  Indiana,  Div.  no.  2, 
Jan.  1907;  80  N.  E.  Rep.  3S.  Cf  Cent.  Dig.,  vol.  31, 
S  138. 

The  power  conferred  by  statute  on  Circuit  Courts 
to  appoint  guardians  is  merely  declaratory  of  the 
chancery  powers  which  they  already  possessed.  See 
Board  of  Guardians  v.  Shutter,  139  Ind. 
also  Peopic  V.  Merccin,  35  Wendell  64,  35  Am. 
Dec.  653;  Richards  v.  Collins,  45  N.  J.  Eq.  883,  14 
Am.  Rep.  ?86;  Industrial  School  v.  Clark  County, 
103  Wis.  651. 

All  courts  having  power  to  issue  writs  of  habeas 
corpus  to  hear  and  determine  cases  arising  under  them 
may  control  under  certain  circumstances  the  custody, 
education  and  management  of  minor  children.  Com- 
monwealth V.  Barney,  29  Leg.  Int.  317.  See  also  ex 
parte  NichoH.  110  Cat.  651;  Roth  v.  House  of  Refuge, 
3]  Md.  339;  ex  parte  Crouse,  4  Wharton  (Pa.)  9. 

Decrees  of  the  juvenile  court  arc  not  for  punish- 
ment, but  for  reformation.  Ex  parte  Nicholl;  in  re 
Ferrier;  and  Mill  v.  Brown. 
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Jury  Trial  "In  by  lax  ihe  greater  number  of 
which  have  passed  upon  this  question  it  lias  been  held 
that  a  statute  which  auLliorizes  the  coraniitment,  with- 
out jury  trial  to  a  reformatory,  house  of  correction, 
or  refuge,  of  children  who  are  incorrigible  or  lack 
proper  parental  care,  is  const itutional."  See  fi  A.  Sl  E. 
Ann.  Cas.  92,  p.  96. 

Appeal.     It  has  in  several  instances  been  decided 
that  in  the  absence  of  statutory  provisions,  there  is 
no  appeal  from  the  judgment  of  the  judge  of  the  juv< 
nile  court.     Dinscm  v.  Drosta,  Appellate  Court  Im 
r>iv.  no.  -Z,  Jan.  1907 ;  80  N.  E.  Rep.  33.     Sec  EUioti 
Appellate  Procedure,  §  75. 

LiyaJ  rights  of  the  parent.  In  some  cases  it  has 
been  held  that  the  parent  lias  a  right  lo  notice  pi. 
proceedings,  and  in  others  that  the  parent  has  no  sui 
right.  See  Cincinnati  House  of  Refuge  v.  Ryan,  Z'. 
Ohio  State  ISi?;  in  re  Kelly.  163  Mass,  432;  In  re 
Wares,  161  Mass.  70. 

The  child  cannot  be  taken  from  the  parent  or 
gniardian  unless  the  parent  or  guardian  is  shown  W' 
be  an  unfit  person  to  have  the  custody  of  the  chili 
or  has  been  convicted  of  neglect.  Cf.  Milwaukee  Ii 
dustrial  School  v.  Supervisors,  40  Wis.  328;  People 
ex  rel  McEntee  v.  Lynch.  22.1  III.  346;  Mill  v.  Brown, 
31  Utah  473. 

Custody  of  the  parents  or  guardian  will  not  pre- 
vail if  it  imperils  the  personal  safety,  morals,  OT 
health  of  the  child,  and  the  court  will  scrutiniie  tiie 
conditions  and  circumstances  in  determining  the 
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position  of  the  cliild.  Cf.  Richards  v.  Collins,  45 
N.  J.  Eq.  283. 

Custody  and  Disposition  of  the  Cluld.  See  Cin- 
cinnati House  of  Refuge  v.  Ryan,  37  Ohio  State. 
197;  Farnham  v.  Pierce,  141  Mass.  203;  In  re  Wares, 
161  Mass.  70;  In  re  Kelley,  153  Mass.  433;  In  re 
Ferrier,  103  111.  367;  27  Cent.  Dig.  '■Infants,"  sees.  13, 
IS,  19.  Cf.  supra;  "Powers  of  the  Legislature  and 
the  Court." 

Reformatories  etc.:  Legal  stains  of,  and  character 
of  commitment  to.  The  view  taken  in  the  majority 
of  cases  is  that  the  institutions  and  reformatories  to 
which  children  are  committL-i!  are  not  prisons  or  peni- 
tentiaries, but  schools— "where  children  who  may 
be  exposed  by  conditions  of  misfortune,  or  who  may 
perversely  expose  themselves  to  immoral  surround- 
ings and  influences,  may  be  kept  under  reasonable  re- 
straint during  their  minority,  not  as  punishment  for 
crime,  but  for  their  moral  and  physical  well  being," 
5  .\,  &  E.  Ann.  Cas.  96,  note.  Cf.  Olson  v.  Brown, 
50  Minn.  353;  McLean  Coupty  v.  Humphreys.  104  lU. 
378;  In  re  Ferrier.  103  Til.  367;  Scott  v.  Flowers, 
61  Neb.  620. 

Habeas  Corpus:  Children  taken  from  the  custody 
of  the  parents,  etc.  See  ex  parte  Crouse,  4  Wharton 
9;  Farnham  v.  Pierce,  141  Mass.  203,  55  Am.  Rep. 
452,  note  p.  456;  ex  parte  NichoU.  110  Cal.  651; 
People  ex  rel  McEntee  v.  Lynch,  333  III.  346. 
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ESSENTIALS  OF  A   GOOD  JUVENILE 
COURT  LAW 


From  the  preceding  pages  it  will  be  seen  that  two^* 
thirds  of  the  states  have  already  passed  special  juvenile 
court  or  probation  laws,  or  both,  and  with  few  ex- 
ceptions, laws  concerning  aduh  delinquincy.  There 
exist  in  many  of  the  other  states  statutes  embody- 
ing some  of  the  underlying  principles  of  juvenile 
court  legislation.  Juvenile  court  laws  as  they  exist 
to-day  are  the  result  of  experiment,  and,  in  those  1 
states  which  lead  in  juvenile  court  legislation,  repr^  * 
sent  constant  effort  to  profit  by  and  embody  the  results 
of  experience  in  new  and  improved  legislation.  It 
has  apparently  been  found  possible  in  some  states  to 
approximate  the  work  of  the  juvenile  court  without 
special  legislation,  but  as  a  rule  separate  laws  uniting 
the  features  essential  to  the  effective  application  of 
those  principles,  have  greatly  facilitated  the  work. 
Experience,  both  of  the  actual  working  and  of  the 
legality   of  juvenile   court   legislation   has   now   been 


'  SveLlndsey:  TheJoreiilleCourl.  Lawtiof  Coluradc 
Wb»t  b  Net-Msary;  uid  p.  5e  II.  A  WonI  M  to  Uie  Pre 
nlle  Laws  tor  Other  Stales. 

S*o  H.  B.  Burd:  Mloimum  Prln.-iiiles  Which  Slio 
Charitlttg.  1906.  D.  335. 

See  rMommoiulatlon  ot  Uio  Spw  York  Probailoii 
port.  D-  na  tr..  Acp.  a. 


sufficient  to  make  it  possible  to  suggest  certain  fea- 
tures upon  which  emphasis  is  to  be  laid. 

In  general,  it  may  be  said  that  the  code  should 
not  be  hard  and  fast.  It  should  be  elastic.  "Where 
juvenile  court  law  covers  a  whole  state,  a  uniform 
system  should  be  adopted  for  practicability."  "Due 
regard  should  be  had  for  the  statutes  already  on  the 
bo(As."  "The  institutions  and  methods  in  vogue  within 
the  state  in  dealing  with  children  and  the  relations  of 
parent  and  child,  parent  and  state,  and  state  and  child, 
should  be  carefully  studied  and  new  legislation 
adapted  to  local  conditions  and   resources." 

The  title  should  be  clear,  comprehensive,  and  suffi- 
cient. It  has  been  held  advisable  in  several  cases 
to  enact  laws  in  several  different  acts  in  order  to 
avoid   difficulties  with  title. 

The  definition  of  neg:Iected,  dependent,  and  espe- 
cially of  delinquent,  children  should  be  made  broad, 
and  the  age  limit  for  juvenile  jurisdiciion  should  be 
made  as  high  as  consistent  with  the  general  laws. 

Jurisdiction  should  be  given  to  courts  with  chan- 
cery power.'  It  is  not  necessary  that  new  courts  be 
established,  though  it  has  been  found  in  some  places 
the  most  satisfactory  method.  It  is  generally  agreed 
that  there  should  be  one  judge — rather  than  several 

'  "We  uonalder  II  >  step  backward  to  Drortdc  for  d  vuecial  court  Um- 
Itvd  lo  rhlldrcD'K  osea  only,  unites  It  la  iilveu  onn^ral  nnUmlled  orim- 
Ini)  unci  I'haiu'erj'  Liwrt  JurlwIlrUoii  In  order  thai  It  may  siict'esafuUi; 
hsndlB  Bllc»j*»ii«alii»lori'onoi'™ln«aanlta  wherpat'hllrll-iliivolvtid. 
Lindspj-.  tn  Inlfriiatlonal  Prison  Commltlei'  rowrl.  IfWt.  p.  "4 
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in  rotation— wiiD  shall  be    (exclusively,   if  possiUe) 
a  Juvenile  court  judge.' 

Provision  should  be  made  for  separate  room,  if 
possible,  in  a  special  building  devoted  to  the  needs  of 
the  juvenile  court.  There  should  be  a  waiting  room 
so  that  cases  may  be  dealt  with  one  at  a  time. 

The   trial    should   be   private,   informal,   and   con- 
ducted on  the  principle  of  "the  saving,  not  the  punish- 
ment   or    restraint  of    the    child."     Proceedings    etCij 
must  be  left  largely  to  be  determined  by  local  net 
and  conditions.*. 

To  avoid  constitutional  difficulties,  the  statutes  shotUd* 
provide   for  jury  and  counsel  where  demanded,  and 
should  provide  for  prosecution  by  the  state's  attorney 
ivhere  demanded.' 

Judge    Williams.    Justice    Ohmstead,    Miss    Julii 
Lathrop,  Judge  Lindscy.  and  many  other  writers  i 
juvenile    courls    insist    upon    the    detention    home   i 
one  of  the  most  important  aids  in  the  work  of  dealiqj 
with  delinquent  children. 

The  statutes  should  provide  for  paid  probation  of- 
ficers having  the  power  of  sheriffs.  It  is  generally 
agreed  that  probation  officers  should  receive  pubUc 
compensation  and  that  the  paid  probation  system  is 
more  effective  than  the  unpaid.*     The  choice  of  pro- 

'  '■— notonp  wbomerpli'  li.l.t-  lil.  \ili  n  ;![■•!  inlnM  t^n.s.'*."  "'ThBix. 
slsnl  rotation  Is  destnii'Ui-K  ■■(  t.:,  I  -n. ■.-,■—  ■  Thr  ,lii,liir»houWbi!"lB 
Umately  &cauktntAd  wllh  iImm  miii..  l.hi  niiii  vi>rluiis  liisiUutlor 
Md  methods  th»l  miw  t»- r i..\.  ii  t..  :i.  ii.  riir  .■Ullil  '■ 

•Ct    Lliidser,  In  Iiilerrisiif.ii:iJ  I'j  1-.111  i;(|i.ni.  u»A, 

'Cf.    LlndBfl-.JUrenllol-Ouil  l.u«  uf 'uluiiutu,  d.  i 

*  S.  .1.  Barrows,  tn  Inteniatlunnl  PtImo  [U>iX)rt.  I1W4..  p.  £U.    at  H 
ri,  SheWeld.  In  LeirbilBlioD  In  Ete«ard  to  Chlldreri.  v."' 
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bation  oflicers  should  be  left  to  the  Court,'  or  the 
Court  subject  to  the  approval  of  special  Commissions, 
Boards  of  Charities,  Probation  Commissions  etc.  Ju- 
venile Court  Commissions  are  gaining  in  favor," 
Examinations  of  the  nature  of  civil  service  examina- 
tions for  preliminary  qualifications,  have  been  tried 
in  some  states.* 

The  principle  of  adult  ("contributory")  delinquent 
is  recognized  in  nearly  all  recent  legislation,' 

The  judge  should  be  given  power  to  suspend  sen- 
tences, that  is,  to  put  the  responsible  party  upon  pro- 
bation. 

A  feature  new  to  legislation,  though  not  to  practice, 
is  that  of  forbidding  all  newspaper  and  other  pub- 
licity to  cases  which  come  before  the  juvenile  court- 
Juvenile  court  workers  are  emphasizing  the  neces- 
sity for  wise  child  labor  Iaw5,  compulsory  school  laws, 
and  general  provision  for  the  co-operation  of  the 
home,  the  school,  and  the  employer,  both  prelimitiary 
and  supplementary  to  juvenile  court  legislation.' 
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Uonl  Commission-  .., ,.., 

IW  oltiM  Of  the  flnit  and  second  clttss.  These  n 

to  be  imiler  the  snnef  *l»loii  of  the  Slote  Board  of  Charities.    .   .    ." 

Mia.  D.  Sheffield,  in  Ledslationjn  Itecnrd  to  Children,  d.  35-3a.      _ 

*9.  J.  Barrovs.  in  iDternatlonal  Prlsoa  Reoart,  I9H,  p.  XII,  Llnd- 
aey.  JuTenlle  Coart  Law  of  Colorado.  I9IX<.  e.  9. 

*  "Thd  moat  practicable  and  Imporlaalnew  feature  [of  Juvenile  coart 
laslalatkH]]  Li  the  tutorwnient  of  the  lesal  reoEionslbUlty  upon  the  par- 
•nls  and  the  borne  for  the  moral  and  p1u>*ii:sl  welfare  of  the  cJilld  and 
the  eat4bllBhineDt  of  K  pTBctlcal  and  ettectaal  system  of  probation  In 
order  to  carry  out  these  prlnelDles  nenBnlly  reoosnlzed  In  eveir  state." 
Uiidaey.  Ju*enlle  Court  Law  at  Colorado,  n.  1».  -_ _^^ 

_wje»lK)  LIndser,  in  Internstlona]  Prison  Report.  Itm.p,  la-a,  and 
Oharltlea,  lHOt.3.  vol.  1»,  p.  XS7. 

For  blank  forms  etP..  In  use  by  Juvenile  courts,  see  .lurenlie  Court 
L»<riOt Colorado.  ii.U!)-iM  and  BtnngvT,  -ip.  cil,  o,  ItS-SST. 
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METHODS  OF  ENACTMENT 


Iiitercliaiige  of  service  between  telephone  com- 
panies has  been  retiiiirecl  by  constitutional  and  legis- 
lative enactments. 

Constitutional 

Many  o£  the  states  allow  or  require  interchange 
of  service  between  telephone  companies  by  provisions 
in  the  constitution. 

CumpHrp  llie  consliluliDnit)  provisions  of  Alnbamu,  Cunit. 
lUOl.  sec.  ••■.W:  Idaho.  Coiisl.  1888,  art.  II.  .set-.  Vi:  Kentiickv, 
Const.  18111,  wi:  1!KI:  Monlnim,  L'otiM.  1888.  Hrt.  ^.  set'.  14; 
OklahotnH,  Cciist.  liKJT,  art.  It.  sw.  5;  Washiiiv'toii,  Const.  1888. 
art.  Vi.  spc.  11). 

Legislative 

The  legislature  in  soipe  of  the  states  and  provinces, 
requires  interchange  of  service  between  telephone 
companies  by  direct  enactment  or  by  delegating  the 
power  to  require  such  interchange  to  an  administra- 
tive commission  or  board. 

Compari-  Ihe  laws  of  Cotnit-rticut.  lion.  St.  11)02,  sec.  3912; 
liiOinnn.  Kcv.  St.  11)01.  soc.  532»:  Ixiuisiaiin.  laws  of  1904.  p. 
28:  Maine.  Rev.  St.  IDffil.  c.  5S.  seiv  12:  MRr^laiiil.  Code  oC 
public  Hixl  iceiieral  laws.  1004.  art.  33,  sit.  336:  Misiuiuri.  Aon. 
St.  llKHt.  we.  125.'):  Montana,  Civil  Code.  1803.  sec.  1001:  New 
York,  laws  of  18i)0.  e.  .Wl.  art,  8,  sec.  103:  Ohio.  Bales  Ann. 
Rev.  St.  178T-li)0«.  sec.  3463.  sec.  3471:  South  Carolina,  laws 
of  Iftm.  p.  4IKt:  South  Dakota,  laws  of  11)07.  e.  230:  Texas. 
laws  of  1907.  p.  4«2-3:  Vermont.  St.  IRIM.  sec.  42.17:  VirKinia, 
laws  of  llKMi,  o.  310.  sec.  2:  Saskatchewan  (Cana.la),  laws  of 
1008.  c.  li.  sec.  17,  18  anil  c.  7.  sec.  14,  15. 


HISTORY   OF  INTERCHANGE 
SERVICE 

Foreijfn  countries 

In  most  of  the  foreign  countries  the  telephone 
system  is  owned  and  operated  by  the  government  and 
-there  is  intercommunication  on  the  entire  system. 

England.^  The  government  owns  the  trunk  lines 
and  private  or  municipal  corporations  own  tlie  local 
cxclianges.  An  agreement  exists  between  the  Post- 
master General  and  the  National  Telephone  company 
which  provides  for  the  intercommunication  between 
the  two  systems.  The  trunks  for  connecting  the  ex- 
changes are  provided  by  the  Postmaster  General,  the 
Avires  of  the  postoffice  extending  to  the  wall  of  the 
building  in  which  the  exchange  of  the  National 
Telephone  company  is  situated. 

Ttaiy.'  The  government  owns  the  trunk  lines  and 
connects  private  systems.  The  telephone  system  of 
the  Scieta  Telefonica  per  TAlta  Itaha,  which  con- 
trols several  companies  in  upper  Italy,  connects  with 
the  national  and  the  Swiss  government  lines. 
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Sweden.^  The  telephone  systems  in  Sweden  are 
principally  government  owned,  but  there  are  a  few  sys- 
tems privately  owned,  similar  to  co-operative  systems 
in  ihe  United  States.  There  is,  however,  one  large  pri- 
vate company  in  Stockholm  which  controls  the  systems 
of  the  Bell  Telephone  company  of  Stockholm  and  the 
Stockholm  General  Telephone  company.  Both  com- 
panies operate  in  conjunction  and  are  practically  one 
system.  In  1889  the  government  built  an  exchange 
in  Stockholm  and  began  active  competition  with  the 
private  company.  Intercommunication  was  given  be- 
tween the  private  and  the  government  systems  until 
1003,  for  which  a  charge  was  made  of  3.7  cents  per  , 
message.  In  1903  difficulty  arose  as  to  the  charge  ] 
for  such  connection. 

The  goverment  wished  to  reduce  the  price  and  the 
company  desired  to  retain  the  charge  as  it  then 
existed.  The  question  became  very  acute  and  re- 
sulted in  the  discontinuance  of  the  intercommunica- 
tion. The  city  authorities  refused  further  grants  o£ 
rights  of  way  to  either  company  until  the  connec- 
tion was  renewed.  As  ihe  result  of  the  controversy 
and  the  great  demand  bronght  to  bear  by  the  public  the 
companies  established  an  "Exchange  Bureau," — each 
company  renting  a  phone  of  the  other  and  employ- 
ing an  operator  to  transmit  each  other's  messages- 
for  which  the  goverment  made  a  charge  of  1.37  cents 
and  the  private  company  2.7  cents  per  message  which 
rates  correspond  with  the  pay  station  rates,  of  each 
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company  respectively,    for  a  Ihrcc  mimitc  conversa- 


United  States 

Interchange  of  service  by  '  phone  companies  is 
accomplished  cither  by  the  t  asmission  of  each 
others  messages  or  by  actual  ph rsica!  connection  of 
their  respective  lines. 

Interchange  of  service  in  the  toll  trafKc  has  been 
furnished  for  niany  years  whenever  satisfactory  con- 
tracts could  be  entered  into  bj'  noncompetitive  com- 
panies. 

Ciinipul-ory  intcrcliange  between  competitive  as 
well  ;i-  in-tHi'iiipctitive  com|)anics  has  been  agitated 
fnr  ilu-  la-i  Rii  M,-ar-.  "X  praclicrdly  ever  since  the  ap- 
pear.mo.-  ..i   o  .ni]Hiiii.  .„  in  ll)c  teleph.me  rtcl.l. 

A-  carlv  a-  l-:i;  a  bill  i  \m.  :',:.:  ^.)  wa-  intro- 
dmol  iTi  111,'  Wi-o.n-iu  legislature  ro|uJriiig  ImH 
o.mpanie-  h.  ninii-li  O'liiicciiun  with  ibcir  toll  lines 
1.1  l.^al  i-Nci.ani:e  o-niiKiiiie-.  Since  llial  lime  bills 
I    ,-..niKx-ii..ii~    mill    a!-M   ci'imcclinn^   lie- 
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LAWS  AND  JUDICIAL  DECISIONS 


Foreign  countries 

Saskatchezvan  {Canada),  laws  of  1908,  c.  G,  sec.  17. 
Every  municipal  council  has  power  to  enter  into  any 
agreement  or  agreements  with  any  person  con- 
trolling, owning  or  operating  any  private,  foreign, 
rural  or  other  telephone  system  for  the  purpose  of 
providing  for  connection,  intercommunication,  joint 
operation,  reciprocal  use  or  transmission  of  business 
as  between  any  such  system  and  any  municipal  tele- 
phone system  and  make  such  arrangements  as  are 
deemed  advisable  for  the  proper  apportionment  of 
expenditures  and  commissions,  the  division  of  re- 
ceipts and  profits,  payment  of  compensation  or  such 
other  adjustments  as  may  be  necessary  under  any  such 
agreement. 

sec.  18.  In  case  for  any  cause  any  person  control- 
ing,  owning  or  operating  any  private  or  rural  tele- 
phone system  refuses,  fails  or  neglects  to  enter  into 
an  agreement  with  a  municipal  council  for  any  or 
all  of  the  purposes  mentioned  in  section  17  the  coun- 
cil reports  the  matter  to  the  commissioner  of  rail- 
ways, telegraphs  and  telephones,  who  has  power  to 
take  all  steps  necessary  or  expedient  to  provide  there- 
for upon  such  terms  and  conditions  as  may  be  deter- 
mined by  him. 
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c.  7.  sec.  13.  14.  Tlie  same  provisions  are  made 
in  regard  to  the  interchange  of  service  between  rural 
systems  as  are  made  by  chapter  G  in  regard  to  the 
interchange  of  service  between  municipal  companies 
and  rural  companies. 

England.  62  and  G3  Vict.,  c.  3S.  sec.  5.  If  the 
license  of  an  existing  ctwnpany  is,  under  the  provision 
of  this  section,  extended  in  respect  of  any  exchange 
area  for  a  period  of  not  less  than  ten  years  beyond 
the  term  existing  at  the  passing  of  this  act  (1899), 
the  company  is  required,  at  the  request  of  any  other 
licensee  of  the  Postmaster  General  under  circum- 
stances and  on  such  terms  and  conditions  as  may  be 
prescribed  by  the  Postmaster  General,  to  fumi^ 
proper  facilities  for  the  transmission  of  messages 
from  the  patrons  of  one  system  to  the  patrons  on 
another. 

United  States 

Tratismlssion  of  messages 

contfciicut.    Gen.    St.    1902,    sec.    3912.     Requires 

telephone  companies  to  receive  dispatches   for  any  I 

other  telephone  company  and  transmit   them  in  the  I 

order   received   on   payment   of   their   usual   charge.  I 

Penalty  for  violation  $100  for  every  neglect  so  to  dow  J 

Kentucky.     Const.    1891,    sec.    199.     Requires   tele- 1 
phone    companies    operating    exchanges    in    diflferent  1 
towns  or  cities  or  other  public  stations  to  receive  a 
transmit   each    other's    messages    without    reascmable 
delay  or  discrimination. 

Lovisiana.     La^.c    of    1904,    p.    2S.     The    railroad  I 
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commission  has  power  to  require  all  telephone  com- 
panies upon  demand  of  any  person  to  attach  and 
make  joint  rates  for  the  transmission  of  messages 
by  telephone  between  all  points  in  the  state  but  a 
telephone  company  is  not  required  to  connect  its 
wires  and  apparatus  with  the  wires  and  apparatus 
of  another  company. 

Missouri.  Ann.  St.  190G,  sec.  1S55.  Telephone 
companies  are  required  to  receive  and  transmit  dis- 
patches for  other  companies  under  a  penalty  of  $200. 

sec.  1356.  When  a  person  sending  the  dispatch 
desires  to  have  it  forwarded  over  the  lines  of  other 
telephone  companies,  whose  termini  are  respectively 
within  the  limits  of  the  usual  delivery  of  such  com- 
panies, to  the  place  of  final  destination  and  tenders 
to  the  first  company  the  amount  of  the  usual  charges 
for  the  distance  to  the  place  of  final  delivery,  it  is 
the  duty  of  the  company  lo  receive  the  same  and 
without  delaying  the  dispatch,  to  pay  to  the  suc- 
ceeding line  the  necessary  charges  for  the  remain- 
ing distance.  It  is  the  duty  of  the  succeeding  line 
or  lines  to  receive  the  same  and  forward  the  dis- 
patch in  the  same  manner  as  if  the  person  sending 
the  same  had  applied  in  person  to  the  agent  of  such 
line  or  lines  and  paid  to  him  the  usual  charges. 
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A  ctimpunv  must  hiive  reruseil 
piitcli.  It  is  nor.  liable  lo  llie  \mi 
pBrl.v  in  direfL  personal  comiefl  ii 
phone-  system.  PnUttrd  V-  Mlssoi 
pany  (11K)5),  00  Si,  W.  121, 

yew   York.     Laws   1890,   c.    566,   art.   8,    sec.    103. 
Requires  every  telephone  corporation  to  receive  and 
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transmit    dispatches    f 
corporations. 


of  or.Iiiiiuv"MiU,i.rii.i>ih,     IVupk-  u\  tlI'.  1'..»ij.I  Tfl,  Cablu  Co. 
V.  Hud.s.jji  Kivur  Tel..  {18»T),  HI  Abb.  X.  t.'.  4fiO. 

Ohio.     Bates  Ann.  Rev.  St.  17S7-l!IOe.    sec.  3i62. 
Requires  every  company  operating  a  telegraph  line  to  1 
receive  dispatches  from  and  for  other  telephone  c 
panies. 

sec.  3471.     The  provision  of   Ihe  statutes  relating 
to  telegraph  ctanpanies  apphes  to  telephone  companies, 

Virginia.  J^^s  of  1900,  c.  310,  sec.  2.  It  is  the 
dnty  of  every  telephone  company  doing  the  business 
of  transmitting  and  receiving  messages  for  compel*-  i 
sation  in  this  stale  to  transmit  dispatches  and  mes-  I 
sages  from  and  for  every  telephone  company  upon  | 
the  payment  of  the  established  charges  therefor,  f 
under  a  forfeiture  of  $]i}0  for  a  refusal  to  the  per-, I 
son  wishing  to  send  such  message. 

Watkinotun.  Const.  1888,  art.  18,  sec.  19.  Anyl 
association  or  corporation  organized  for  the  purpose,] 
or  any  individual  may  have  thf  right  to  constnict  and  I 
maintain  line  of  telegraph  and  telephone  within  tbel 
state.  Such  companies  are  required  to  receive  and-J 
transmit  each  other's  messages  without  delay  or  di&'l 
crimination. 
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Alabama. 

Const. 

1901,  sec. 

2a 

Allies  shall 

have  the  right  to 

con 

Telephone  cum- 
instruct  and  mahiiain 
lines  of  telephone  within  this  state  and  connect  the 
same  with  other  lines. 

l<iaho.  Const.  18S8.  art.  11,  sec.  Ki.  Any  tele- 
phone company'  shall  have  the  nght  to  connect  its 
line  of  telephone  with  nther  lines  and  the  legisla- 
iiire  shall  by  general  law  of  uniform  operation  provide 
reasonable  regulations  to  give  full  effect  to  this  sec- 

Indiatui.  Rev.  St.  1901.  sec.  .5529.  Requires  every 
lelephone  company  to  supply  all  applicants  for  the 
telephone  connections  and  facilities  with  such  con- 
nections without  discrimination  against  any  individ- 
ual or  company  engaged  in  tlie  same  business  by  re- 
quiring as  a  condition  for  furnishing  such  facilities 
that  they  shall  not  he  nscd  in  the  business  of  the  ap- 
plicant. 

Telepiioiip  comimiiittH  HPf  rtiiiiin-d  nol  only  In  tuniLsli  it 
lelephoLie  iiixCrumi'iil  nnd  ruiinHcIiDiis  liiir  dsD  fiidlUi 


infr.  l*m,  HB  1ml.  IWp. 

Uaine.     Rev.    St.    in03, 
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sec.  12.  Requires 
every  corporation  operating  a  telephone  line  within 
the  state  to  allow  any  other  telephone  coqwration  con- 
nection between  such  lines  upon  the  same  rates  as 
•cbargeii  for  the  same  distances  upon  the  lines  of  the 
■corporation  so  ci>nnceting  and  the  same  charges  for 
the  use  of  telephone  exchanges  as  for  the  patrons  of 
auch  corporations. 

Maiylgwtf.     Code  of    Public  and    Groeral    Uws  of 
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VJO-i.  art,  23,  sec.  33ii.  Requires  every  telcphotM 
company  engaged  in  the  general  telephone  busines 
to  supply  all  applicants  for  telephone  connections  and 
facilities  with  such  connections  and  facilities  withoaq 
discrimination;  nor  shall  such  companies  discrimim 
against  any  individual  or  company  engaged  in  t 
same  business  by  requiring  as  a  condition  for  furnisl 
ing  such  facilities  that  they  shall  not  be  used  in  thd 
business  of  the  applicant  or  otherwise  for  any  law 
ful  purpose. 

Uontami.     Const.  1888,  art.  25.  sec.  14.     Telephone  ] 
companies  have  the    right  to   connect    their    lines  of  J 
telephone   with   other  lines   of  telephone   within   thM 
state  and    the  legislature    shall  by    law  of    tinifon 
operation  provide  reasonable  regulation  to  give   fu] 
effect  to  this  section. 

Civil  Oxlc,  1895,  sec.  1001.  Telephone  companies 
have  the  right  to  connect  their  respective  lini 
other  lines  and  in  case  such  corporations  cannot  agree 
as  to  the  compensation  to  be  paid  for  the  privilege  of 
connection,  the  acquiring  of  the  right  by  the  one  to 
use  the  line  of  the  other,  may  be  had  in  proceedings 
under  the  Code  of  Civil  Procedure  and  the  damages 
assessed  and  the  right  of  connection  granted  as  pro- 
vided in  the  Code  of  Civil  Procedure. 

s  n  tel«pta< 
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Oklahoma.     Const.  1907,  art.  9,  sec.  5.    All  lelephOM 
companies  operate 
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messages  and  make  physical  connections  witli  each 
other's  lines  under  such  rules  and  regulations  as  may 
be  prescribed  by  law  or  by  any  commission  created 
by  this  constitution,  or  any  act  of  the  legislature  for 
that  purpose. 

Since  the  adoption  of  ttiu  constituLiori  the  telophone  com- 
panies are  complying  wltli  ttils  provision  nntl  Itie  corporation 
Gummisaion  which  has  the  power  to  rei^lnte  telephoue  com- 
punies  hiis  not  Tuunil  it  npcoiuary  to  make  anr  order  prescrib- 
ing rules  and.  re^iiliLt ions  re^rcIinK  phyaiuHl  I'oniieutioti, 

South  Carolina.  Laws  of  1904,  p.  496.  The  railroad 
commission  has  the  power  to  require  reasonable  con- 
nections to  be  made  and  maintained  when  practicable 
between  the  lines,  stations  or  exchanges  of  telephone 
companies  and  the  lines  or  stations  of  private  individ- 
uals, firms  or  corporations  desiring  such  connections 
and  fix  and  regulate  toils  and  charges  therefor. 

South  Dakota.  Laws  of  1907,  c.  239,  sec.  8.  The 
board  of  telephone  commissioners  have  jurisdiction  to 
compel  the  connection  of  different  telephone  lines  in 
the  state  of  South  Dakota  and  any  company  so  desir- 
ing is  to  make  application  to  the  board  of  telephone 
commissioners.  If  the  commission  after  investigation 
determine  public  convenience  demands  such  connec- 
tion and  the  lines  of  the  applicant  are  in  proper  con- 
dition, the  commission  shall  order  sucii  connection  to 
be  made  and  shall  apportion  the  expense  thereof,  pro- 
vided no  toll  wire  used  exclusively  for  through  busi- 
ness shall  be  compelled  to  connect  except  at  its  termi- 
nal points.  Where  the  applicant  is  a  competing  com- 
pany, no  company   shall   be  compelled  to  connect  to 
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1  run  aq^^^l 
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furnish  strvice  lo  points  wherf  its  c 
where  it  can  furnish  the  service  itself. 

sec.  9.  Every  telephone  company  whenever 
quired  by  the  Ixiard  of  telephone  cmninissioncrs  s 
connect  its  lines  with  the  lines  of  any  other  telephone 
company  doing  business  in  the  same  vicinity  and  shall 
furnish  a!I  reasonable  and  proper  facilities  for  the 
e.xchange  and  switching  of  messages  between  such 
lines  for  a  reasonable  compensation  and  without  dis- 
crimination anil  undiT  such  rules  and  regulations  as 
the  board  of  telephone  commissioners  may  prescribe. 

Texas.  La„,,  of  igor,  p.  462-3.  Requires  all  tele- 
phone companies  doing  business  in  the  state  to  make  ) 
physical  connections  between  their  toll  lines  at  ( 
mon  points  for  the  transmission  of  messages  or  c 
versalion  from  one  line  to  another.  Such  connectioi 
to  be  made  through  the  switchboard  of  such  compaiiiei 
so  that  the  persons  so  desiring  may  converse  : 
points  on  one  of  such  lines  to  points  on  another. 

sec.  4.  The  city  council  or  commissioner's  court  of 
any  cily  shall  upon  the  application  of  100  resident 
citizens,  or  upon  its  own  motion,  hear  such  evidence 
as  they  think  necessary,  and  determine  whether  or  not 
it  would  be  necessary  for  public  convenience  and  jtist 
to  the  telephone  companies  to  make  such  connectioi 
whereupon  they  .shall  enter  on  record  their  finding) 
and  shall  set  out  in  such  order  the  conditions  tipi 
which  such  arangements  shall  be  made  and  shall  ( 
cide  what  proportion  of  the  expense  of  such  < 
tion  shall  be  paid  bv  each  company. 

sec.  5.     Any  company  failing  to  so  connect  forfcM 


TELEPHOSES 


to  the  State  $10  for  each  day  they  so  neglect,  the 
penally  not  to  be  operative  against  a  company  which 
is  prevented  frojii  making  connections  through  the 
fault  or  wnission  of  another  company  so  long  as  snch 
fault  or  omission  shall  cause  such  failure  on  its  part 
to  so  connect.  Right  of  appeal  to  the  court  having 
Jurisdiction  is  provided. 

Vermont.  St.  1894.  sec.  4255.  Requires  a  telephone 
company  receiving  a  message  directed  to  any  person 
off  from  such  company's  lines,  if  such  person  resides 
on  the  line  o£  another  telephone  company,  to  transmit 
such  message  to  such  other  company's  line  to  be  by  it 
transmitted  to  the  place  of  destination,  if  both  com- 
panies have  offices  in  the  same  village  or  city  in  this 
state.  No  extra  charge  shall  be  made  for  said  trans- 
fer within  the  usual  limits  of  delivering  messages  in 
said  city  or  village  and  the  company  receiving  the 
same  shall  make  no  extra  charge  for  an  additional  date 
construed  by  them  to  be  necessary  because  of  the 
transfer. 

sec.  4257.  A  person  or  corporation  owning  or 
operating  a  telephone  exchange  or  service  in  this  state 
is  required  on  application  of-  a  telephone  company  to 
furnish  such  company  with  the  use  of  a  telephone  or 
telephones  and  telephone  service  and  connection  with 
the  respective  exchanges  and  the  subscribers  using 
them  upon  reasonable  terms  without  discriminating  be- 
tween telegraph  or  telephone  companies  as  to  the  con- 
nection, service  or  use  of  instruments  furnished  and 
charges  made. 
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SALIENT  FEATURES 


Tlie  requirtiiicnts  for  interchange  of  s 
transmission  of  each  other's  messages  or  by  actual 
physical  connection  of  the  respective  systems  in  most 
states  are  very  general.  Montana,  South  Dakota  and 
Texas  have  enacted  laws  which  enter  more  into  detail.J 

Jurisdiction  \ 

People.     In  Montana,  Oklahoma,  Idaho,  Kentucky 
and  Washington  the  people  have  retained  jurisdiction 
by   requiring  interdiange   of   service  under   constitu- 
tional provisions. 
■Aw   MontNiia,    GonsL    I8H8.    nrt.    25.    ser.    14;  OkUhomi 


Legislature.  In  states  where  there  is  no  constitU"j 
tional  provision  requiring  interchange  of  service 
legislature  has  exercised  jurisdiction  by  direct  re- 
quirement or  by  delegating  the  power  to  require  such 
service  to  an  administrative  body,  such  as  telephone 
commission,  railroad  commission,  corporation  c 
sion  or  municipal  authority. 

Telfphmtt  ffiiiiiiiftifh.    Soutli  l.takoiit,  Ihws  r.r  1907. 

RnUroiiil  Gom.nmi'ion.     LuuisiHiiii.,  laws  o!  11H>I.  i>.  '>H:  BoutlE 
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r  Compulsory  interchange 

In  sonie  of  the  sEalcs  telephone  companies  are  com- 
r  pelled  to  furnish  interchange  of  service. 

Ug  ,l-ilutrt.  See  CoiiiiPCtU-ut,  Goii.  St..  Ii»03,  sec.  mVi: 
Ohid,  BftKis,  Aim.  Hev.  St.  17K7-1II0«,  sec.  'M&i.  'M'.l:  tJklaho- 
ma.  Coitsl.  IVWT,  art.  0.  src,  a:  Koiitunkv.  Coiist.  lSi»l,  snc. 
I  199:  MUsouri.  Ann.  St.,  lilOfi,  sbp.  1355;  Xew  York,  laws  uf 
I  1890.  e.  566,  nrl.  8,  hpc.  Iffil:  Baskaichewaii  rCaiiads).  kws  of 
I  1908.  c.  a,  spc.  17.  IS  sud  i:  T,  sec.  13.  14;  Vermont,  rtl.  IMM. 
f  BW,  MS":  Virginia,  lawa  (if  111110.  e.  :ilO,  sei.  i 

%  adminitlralirf  bt<dy.    Stu-  Ixiui.siiina.    liiws  of  IIRM,  jj.  'JS: 
^  South  C'arolinu.    lavt-H  of  HKil.  n.  lixk   Sonih  Dakotii.    hiw^j  iff 
1JW7,  c.  Ktl). 

t  Optional  intercbange 

In  many  states  the  interchange  of  service  is  optional. 

Set' AlHlmmii.  <'..n^i.  H"il.  spl'.  239:  lilaho,  Oonsl.  189a.  art, 

11,  spf.  i::.  Ii:.i:.ri.^i.  K. ■^    •-:.  null.  set.  SffiflJ;   Maitif.  Kpv.  St. 
\VX\    c.  .V,  I  ■      Ml..  |;in,i.    coili'  of  jiublio    and  gnuoral 

laws,    ll"ii      I   ■  ■■      ;;ii:    Munlatia,  (.kinsi.  1888.  an.  iS. 

Sfic.  U.  Si    1  .,      '  ,  VI,-,,    M.C,  1001. 

Application  for  'ntercbange  of  service 

Telephone  company.  The  application  nuist  come 
from  a  telephone  company  desiring  interchange  of 
service  in  many  of  the  states. 

See  Alabama,  Oonsl.  ISWl.si-c.  ZK\:  Idaho,  Const.  I««8,  art. 
11,  sue.  13:  Indiana,  Kev.  Hi.  IBtJl,  aeu.  5S3»;  Maiiu'.  ll«v.  St. 
1903,  c.  50.  sue.  13:  Maryland,  Codpofpublio  ami  itinurul 
laws.  IWM,  art.  A  sec.  336;  Moutaua,  Const,  ISfW,  nrr.  ih. 
sec.  14,  Si.  Civil  Code,  1305,  ava.  lOOL:  Stiskalulicwiiii.  U-'un- 
ada).  laws  of  1»09.  v.  tf.  sec.  17,  18  and  c.  7,  spc.  13,  14;  .-^outh 
Dakota,  laws  of  !907,  c.  23U. 

Citisens  or  municipal  authority.  In  Texas  the 
municipal  authority  upon  its  own  motion  or  upon  the 
application  of  100  resident  citizens  must  determine  the 
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necessity  and  justice  oi  the  jihysical  connection   fot'M 
which  application  is  made. 

St-c  Tfxas.  Iiiws  of  IIK':.  p.  40S  :)- 

Expense  of  connection 


Special  comniis.iioii.  In  Monlana,  in, case  the  c 
panies  cannot  agree,  the  expense  of  connection  is  a 
sesscil  hy  a  commission  appointed  by  the  court  ; 
provided  in  eminent  domain  proceedings,  under  1 
code  of  civil  procedure. 

Hen  Moiilaiiii,  Civil  Cwle.  1«I5,  s"i-.  1001- 

Telephotie  commission.     In  Saskatchewan  {Canada)^ 
and  in  South  Dakota  the  telephone  commissioners  a  _ 
portion  the  expense  between  the  connected  companies 

Sfii  SuskHlclK-wiin,    iBWsofllHW,    1-.  (J,  sop.   IT 
sec.  14.  15;  Soiitli  Dakola,  laws  r,f  t»(i7.  r.  174. 

Railroad    commission    or    corporation    camm 
In   South   Carolina   the   railroad  commission  t 
Oklahoma  the  corporation  commission  apportion  ] 
cost  of  the  connection. 

Sec  Mouth  CaroliiiH,  laws  of  IIHM,  p.  4«(:   Okliiliomft,  C 
111(17,  art,  II.  sec.  5. 

Municipal  authority.     In  Texas  the  city  council'i 
commissioners  court  of  any  city  decides  what 
tion  of  the  expense  of  the  connection  is  to  be  paid 
each  company. 

Sec  T«-tns,  laws  of  IWIT.  p.  W2^i. 
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INTRODUCTION 


The  proper  method  of  taxing  mortgages  is  still  an 
unsettled  problem.  In  a  great  majority  of  states 
mortgages  are  taxable  as  personal  property  to  the 
holder  at  his  place  of  residence  and  the  real  estate 
given  as  security  is  taxable  to  the  owner  at  the  situs 
of  the  property.  It  is  the  system  usually  known  as 
double  taxation  of  the  mortgage  debt  and  the  mort- 
gaged property.  The  mortgagor  almost  without  ex- 
ception pays  taxes  on  the  property  without  deduction 
and  oftentimes  agrees  to  pay  taxes  on  the  mortgage  in 
the  hands  of  the  owner,  should  it  be  taxed. 

These  laws  providing  that  mortgages  are  tax- 
able as  personal  property  are  never  fully  enforced 
and  it  is  only  in  rare  instances  and  for  short  periods 
that  any  considerable  percentage  of  the  mortgages  are 
listed  for  taxation  at  their  full  value. 

A  percentage  of  the  total  number  of  mortgages  is 
listed,  it  is  true,  but  that  percentage  is  small  and  is 
usually  made  up  of  mortgages  where  both  parties  to 
the  contract  are  residents  of  the  same  assessment  dis- 
trict, mortgages  brought  to  light  by  the  settlement  of 
estates,  and  mortgages  representing  but  a  fractional 
part  of  large  holdings  of  similar  property  which 
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given  in  to  allay  suspicion  and  thus  aid  in  concealing 
the  amount  actually  owned  and  held. 

Only  exceptions  to  the  laws  taxing  mortgages  as 
personal  property  will  be  noted  here.  When  objec- 
tions were  raised  to  die  system  of  double  taxation  ihe 
natural  solution  of  the  problem  was  to  tax  mortgages 
as  an  interest  in  the  real  estate.  When  this  is  done, 
the  vital  question  is  whether  or  not  the  parties  to 
mortgage  are  permitted  to  enter  into  a  contract  ci 
cerniiig  the  payment  of  the  taxes.  If  this  privih 
is  not  granted  and  the  law  is  enforced  then  each  party 
to  the  mortgage  must  pay  taxes  on  his  respective  in- 
terest— the  mortgagee  on  the  value  of  the  mortgage  at 
the  situs  of  the  property  and  the  mortgagor  on  the 
value  of  the  real  estate  minus  the  indebtedness.  If 
contracts  are  permitted  then  the  mortgagor  usually 
agrees  to  pay  all  taxes  on  the  encumbered  property 
and  the  mortgagee  is  exempt. — the  theory  being  that 
the  mortgagor  will  get  the  loan  at  a  reduced  rate 
interest  by  agreeing  to  relieve  the  mortgagee  from 
obligations  with  regard  to  taxes. 

Both  systems  have  been  tried.  CalifwDia  is  the 
best  example  of  a  state  where  contracts  were  not  per- 
mitted. This  system  prevailed  tliere  from  the  time  of 
Ihe  adoption  of  the  second  constitution  in  1ST9  un- 
til the  court  held  that  separate  contracts  were  permis- 
sible (120  Cat.  220,  1898).  The  obj'ectional  pari  of 
the  constitutional  proi-ision  was  repealed  in  190G  and 
a  new  law  passed  in  1907  permitting  contracts.  Mis- 
souri had  a  similar  law  (l!>Ofl)  but  the  supreme  ooi 
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of  tlie  State  declared  it  unconstitutional  on  the  ground 
that  since  the  mortgages  of  certain  corporations  were 
not  to  be  treated  as  an  interest  in  the  real  estate,  such 
corporations  were  thus  deprived  of  the  equal  protec- 
tion of  the  law  provided  for  under  the  fourteenth 
amendment. 

At  the  present  time  mortgages  in  California,  Conn- 
ecticut. Massachusetts,  New  Jersey  and  Wisconsin  are 
taxable  as  an  interest  in  the  real  estate  and  the  parties 
to  the  mortgage  are  permitted  to  enter  into  a  contract 
concerning  the  payment  of  the  taxes.  Michigan  and 
Oregon  had  similar  laws  but  they  were  both  silent 
with  regard  to  contracts.  Tlie  Michigan  court  in  La- 
tham V.  Board  of  Assessors  (91  Mich.  509.  1898)  held 
that  such  agreements  were  permissible.  In  both  states 
the  laws  have  since  been  repealed  (1893). 

If  the  actual  enforcement  and  working  out  of  the 
laws  a'e  ronsidered,  Colorado  belongs  in  the  same 
class  as  Massachusetts  and  Wisconsin.  The  law  pro- 
vides that  the  mortgage  and  the  property  given  as  se- 
curity are  to  be  assessed  as  a  unit  and  that  the  mort- 
gages are  not  to  be  returned  or  assessed. 

In  Indiana  a  somewhat  different  system  prevails. 
The  mortgagor  may  have  the  amount  of  the  mortgage 
indebtedness  not  exceeding  seven  hundred  dollars  de- 
ducted from  the  assessed  value  of  the  mortgaged  prem- 
ises. In  no  case  can  this  deduction  be  greater  than' 
half  of  the  assessed  value  of  the  real  estate.  If 
this  deduction  is  claimed  and  allowed  the  mortgage 
debt  or  that  portion  of  it  which  is  taxable  is  assessed 


S  MOETOAOB  TAXATION 

as  personal  property  to  the  mortgagee  at  his  pi; 
residence. 

In  Pennsylvania  mort^ges  are  uniformly  subject  tO' 
a  tax  of  four  mills  on  the  dollar;  the  proceeds  from 
this  source  are  divided  between  the  state  and  the 
counties. 

Mortgagees  in  certain  enumerated  counties  of  Marjr-) 
land  are  required  to  pay  a  tax  of  eight  per  cent  upon 
the  gross  amount  of  interest  covenanted  to  be  paid  on 
mortgages  held  by  them, 

Idaho  and  Washington  exempt  mortgages  from  tax- 
ation by  law. 

In  Alabama,  Minnesota,  New  York  and  Virginmi 
mortgages  are  subject  to  a  recording  or  privil^e  tax 
paid  at  the  time  of  recording  depending  on  the  amount 
of  the  tax  of  the  mortgage  debt 

All  other  states  tax  mortgages  as  personal  property. 
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AND  JUDICIAL  DECISIONS, 
UN  TED  STATES 


Alabama 

History.  In  Alabama  prior  to  1903  mortgages  were 
subject  to  taxation  as  personal  property  (Code,  1896. 
vol.  1,  sec,  3911,  sub  sec.  7).  In  1903  (Acts,  1903. 
p.  327)  a  privilege  tax  of  fifteen  cents  on  every  one 
hundred  dollars  was  imposed  at  the  time  of  record- 
ing. The  present  law  was  passed  in  1907,  and  is  but 
a  slight  modification  of  the  law  of  1903. 

Constitution,  1901,  art.  11,  sec  1.  All  taxes  levied 
on  property  in  this  state  shall  be  assessed  in  exact  pro- 
portion to  the  value  of  such  property. 

Present  Law,  Acts.  1907,  p.  455,  sec.  1.  No  mort- 
gage, deed  of  trust,  contract  of  conditional  sale,  or 
other  instrument  in  the  nature  of  a  mortgage  executed 
so  as  to  convey  real  property  or  any  interest  in  real 
or  personal  property  situated  within  the  state  is  to  be 
received  for  record  unless  a  privilege  tax  has  be;n 
paid.  This  tax  amounts  to  fifteen  cents,  if  the  in- 
debtedness secured  is  one  hundred  dollars  or  less;  and 
an  additional  fifteen  cents  is  added  for  every  addi- 
tional one  hundred  dollars  or  fraction  thereof.  The 
law  states  definitely  that  the  tax  is  to  be  paid  by  the 
lender. 
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When  the  mortgage  is  presented  to  the  judge  of 
probate  of  the  county  in  which  any  of  the  proper!}- 
conveyed  is  situated  and  the  tax  is  paid,  the  probate 
judge  makes  a  certification  to  that  effect  on  the  instru- 
ment, and  then  the  mortgage  may  be  recorded  in  any 
county  where  property  given  as  security  is  situated 
withoiit  any  additional  tax.  except  the  fee  for  record- 
ing. An  extension  or  renewal  contract  is  subject  to 
the  same  tax  as  the  original  mortgage.  If  the  tax 
prescribed  by  this  act  has  been  paid,  neither  the  mort- 
gage nor  the  debt  secured  is  to  be  subject  to  an  ad 
valorem  tax,  either  for  state,  county,  or  municipal 
purposes.  TTie  probate  judge  receives  5  per  cent  of 
the  amount  collected  hy  him  as  compensation  for  his 
services.  Of  the  remainder,  one-third  is  paid  to  the 
coimty  treasurer  of  the  county  in  which  the  taxes  are 
collected,  and  two-thirds  to  the  state  treasurer.  If 
the  land  which  is  given  to  secure  the  debt  is  situated 
in  more  than  one  county  of  the  state,  then,  this  one- 
third  is  divided  among  the  county  treasurers  in  pro- 
portion lo  the  value  of  the  property  given  as  security 
in  each  county.  In  cases  where  only  part  of  the  prop- 
erty is  wilhin  the  stale,  the  proportional  part  within 
and  without  is  determined  by  the  state  board  of  coin 
promise,  and  the  taxes  paid  accordingly. 

It  is  made  a  misdemeanor,  punishable  by  a  fine,  ( 
the  probate  judge  to  file  for  record  any  mortgage  « 
which  the  la.xcs  have  not  been  paid. 
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Arizona 

Revised  Statutes,  1901.  In  Arizona  (sec.  384?) 
property  under  mortgage  or  lease  is  listed  by  and 
taxed  to  the  mortgagor  or  lessor,  unless  it  is  listed 
by  the  mortgagee  or  lessee.  With  certain  enumerated 
exceptions  (sec.  3834)  all  property  is  subject  to  taxa- 
tion, but  double  taxation  is  not  permitted.  Liabilities 
may  be  deducted  from  solvent  debts  (sec.  3835). 

Arkansas 

Constitution,  1874,  art.  16,  sec  5.  All  property  sub- 
ject to  taxation  shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  tn  such  manner  as  the  gen- 
eral assembly  shall  direct,  making  the  same  equal  and 
uniform  throughout  the  slate. 

Present  Law.  Dig.  of  St.,  1904.  In  Arkansas 
mortgages  are  taxed  as  personal  property.  The  law 
requires  fsec.  6873)  that  all  property,  including  mon- 
eys and  credits,  shall  be  taxed,  and  credits  are  defined 
(sec.  6873)  as  the  excess  of  the  sum  of  all  legal  claims 
and  demands  over  and  above  the  sum  of  legal  bona 
fide  debt.s  which  the  person  owes.  Every  person  (sec. 
6899)  is  required  to  list  all  moneys  loaned  by  him,  but 
is  not  required  (sec.  6902)  to  list  a  greater  portion  of 
any  credits  than  he  believes  can  be  collected. 

Court  Decisions.  A  nnle  given  for  land,  and  the 
land  itself,  are  both  subject  to  taxation;  the  note  as 
property  of  the  holder,  and  the  land  as  property  of  the 
purchaser.  Ouachita  County  v.  Rumph.  43  Ark.  525, 
1884. 
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California 

Hintory.     The    conslitution   of    1840    (art.    11. 
13)    staled  that  taxes  shoii'd  he  iinifonn  and   equi 
throughout  the  state  and  that  all  property  should  1 
taxed  in  proportion  to  its  value.     The  statutes  enac^ 
ted  about  the  same  time   (1849-50,  c.  52.  sec, 
provided  that  mortgages  were  to  be  taxed  as  personal 
property.     In  1851  (c.  (!.  sec.  21 )  a  special  t^lause  « 
incorporated,  and  money  loaned  at  interest  was  madt 
subject  to  a  tax  of  one  dollar  for  each  one  hundrei 
dollars  of  value,     '{"his  syslem  was  used  for  one  yes 
only,  when  change    was    made  and    mortgages 
made  taxable  as  an  interest  in  the  real  estate  (St.  1858j 
c.  3,  sec.  13)^the   mortgagee    lo   pay   taxes   on    the] 
money  secured  by  the  mortgage,  and  the  mortgagor 
on  the  value  of  the  property  less  the  value  of  Ihc  mort- 
gage.    The  next  year  (1853)  the  mortgagor  was  re- 
quired (c.  167,  art.  10,  sec,  9)   to  pay  taxes  on  tbi 
vahie  of  the  property  without  deduction,  and  the  moi 
gagec  on  the  amount  of  money  lent   (c.  16T,  art. 
sec.  1).     In  addition  to  this  persons  engaged  in  tbi 
business  of  lending  money  were  subject  to  a  lio 
tax  of  ten  cents  for  every  one  hundred  dollars  of  bust 
ness  estimated  to  have  been  done  (c.  16T,  art,  3,  ! 
1). 

This  system  continued  imtil  1870  when  an  effort  wq 
made  to  relieve  the  owners  of  encumbered  real  e 
from  double  taxation  (St.  1869-70,  c.  494,  485). 
taw  read  as  follows:  "No  mortgage  or  lien  given 
and  held  upon  real  estate,  or  the  debt  thereby  secured. 
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or  promissory  note  secured  by  mortgage,  shall  be  as- 
sessed upon  the  books  of  any  assessor,  state,  county, 
or  olherwise."  At  first  the  courts  held  that  mort- 
gages were  property,  and  as  such  could  not  be  exempt 
from  taxation  under  the  constitution  ( People  v.  Eddy. 
43  Cat.  331,  18T2;  Lick  v,  Austin,  43  Cal.  590,  1872). 
Later  the  court  practicaily  reversed  these  decisions  and 
stated  tliat  mortgages  should  not  be  taxed  because  such 
action  would  violate  the  constitutional  requirement 
providing  that  all  taxation  should  be  uniform  and 
equal  and  that  property  should  be  taxed  in  proportion 
to  its  value,  llie  court  held  that  a  tax  on  the  mort- 
gage and  on  the  property  given  as  security  was  a  case 
of  double  taxation,  and,  as  such,  forbidden  by  the  con- 
stitution. (People  V.  Hibernia  Bank,  51  Cal.  243, 
1876).  See  Savings  and  Loan  Society  v.  Austin,  46 
Cal.  415,  1873). 

The  present  constitution  in  Cahfornia  was  adopted 
in  1879  and  did  contain  two  sections  relating  to  the 
taxation  of  mortgages.  Under  sec.  4,  art.  13,  mort- 
gages were  to  be  laxed  as  an  interest  in  the  real  es- 
tate, and  each  party  to  the  contract  was  to  pay  taxes 
on  his  respective  interest ;  sec,  5  stated  that  all  con- 
tracts by  which  a  debtor  was  obligated  lo  pay  any  tax 
or  assessment  on  money  loaned,  or  on  any  mortgage, 
deed  of  trust  or  other  lien,  were  to  be  mil!  and  void. 
Court  decisions  practically  annulled  that  part  of  the 
law  forbidding  contracts,  for  in  the  case  of  London 
and  San  Francisco  Bank  v.  Bandman  flSO  Cal.  220, 
1898)   the  court  held  that  an  allegation  and  finding 
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which  did  not  state  that  the  agreement  of  the  mort- 
gagor to  pay  the  taxes  was  part  of  the  mortgage  con- 
tract, was  not  broad  enough  to  establish  an  agreement 
violative  of  the  constitution. 

Sec.  5  was  actually  repealed  in  Novemlwr,  19081 
(See  Const.  St,,  1007)  and  the  question  of  repealingl 
sec.  4  is  to  be  voted  on  by  the  people  in  November,  J 
1908  (St.  1907.  p.  1159). 

Constitution,  art.  13,  sec.  4.     A  mortgage,  deed  of  1 
trust,  contract,  or  other  obligation  by  which  a  debt  is  I 
secured,  shall,  for  the  purposes  of  assessment  and  tax-  1 
ation,  be  deemed  and  treated  as  an  interest  in   the  I 
property  affected  thereby.     Except  as  to  railroad  and  I 
other  c|uasi-public  corporations,  in  case  of  debt  s 
cured,  the  value  of  the  property  affected  by  such  mort- 
gage, deed  of  trust,  contract,  or  obligation,  less  the 
value  of  such  security,  shall  he  assessed  and  taxed  to 
the  owner  of  the  property,  and  the  value  of  such  i 
curity  shall  be  assessed  and  taxed  to  the  owner  there-  I 
of,  in  the  county,  city,  or  district  in  which  the  prc^  I 
erty  affected  thereby  is  situate.     The  taxes  so  levied  I 
shall  be  a  lien   upon  the  property  and  security,  and  I 
may  be  paid  by  either  party  to  such  security;  if  paid! 
by  the  owner  of  the  security,  the  tax  so  levied  upoa  I 
the  property  affected  thereby  shall  become  a  part  of  1 
the  debt  so  secured;  if  the  owner  of  the  property  shall  J 
pay  the  tax  so  levied  on  such  security,  it  shall  consti- 
tute a  payment  thereon,  and  to  the  extent  of  such  pay-< 
ment,  a  full  discharge  thereof;  provided,  that  if  i 
such  security  or  indebtedness  shall  be  paid  by  I 
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such  debtor  or  debtors,  after  assessment  and  before 
the  tax  levy,  the  amount  of  such  levy  may  likewise  be 
retained  by  such  debtor  or  debtors,  and  shall  be  com- 
puted according  to  the  tax  levy  for  the  preceding  year. 
Present  Law.  Sec.  4,  art.  13,  of  the  constitution 
still  remains  in  force,  but  sec.  5  has  been  repealed. 

Statutes,  190i.  c.  3fi8,  sec.  1.  With  minor  changes 
in  the  punctuation  and  wording,  sec.  4  of  the  consti- 
tution is  reproduced  in  the  statutes,  but  that  part  of 
the  statutes  that  formerly  corresponded  to  sec.  5  of 
art.  13  of  the  constitution  has  been  materially  changed 
since  the  repeal  of  that  section  in  1906.  Now  the  par- 
ties to  any  mortgage  are  given  the  right  to  provide  by 
contract  that  the  debtor  shall  pay  all  or  any  taxes  or 
assessments  on  the  money  loaned,  or  on  the  mortgage, 
deed  of  trust,  or  other  lien,  or  on  the  properly  covered 
or  the  obligation  secured.  Such  contracts  are  to  be 
valid  and  constitute  a  waiver  by  the  debtor  of  ail 
rights  to  treat  tlie  payment  of  such  tax  or  assessment 
as  a  payment  on  the  amount  loaned  or  secured. 

sec,  7.  To  assist  in  the  work  of  assessment,  the  re- 
corder is  required  lo  transmit  annually  to  the  assessor 
a  complete  abstract  of  all  mortgages  remaining  ua- 
satis6ed  on  the  records  of  his  office;  this  abstract  to 
embrace  all  information  requisite  for  the  assessor.  If 
partial  payment  lias  been  made,  the  owner  is  author- 
ized to  make  the  proper  deductions.  This  information 
would  be  of  use  to  the  assessor  only  in  cases  where  i 
no  agreement  had  been  entered  into  between  the  debtor 
and  creditor  as  to  the  payment  of  the  taxes.  . 
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Colorado 

Constitwtion,  1876,  art.  10,  sec.  3.     All  taxes  shall 
iinifi^rm  upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the  tax,  and 
shall  be    levieri    and    collected    under    genera)    laws, 
which  shall  prescribe  such  regulations  as  shall  seem 
a  just  valuation  for  taxation  of  all  property,  real  ai 
personal. 

Present  Law.  Mills'  St..  1905,  sec.  380fi,  In  Colo- 
rado morlgage<1  property  is  taxed  to  the  mortgagor 
and  the  mortgagee  as  sudi  is  exempt.  Whenever  any 
property  within  the  state  is  mortgaged,  the  property 
and  the  notes,  mortgage,  deed  of  trust,  trust  deed, 
contract  or  other  conveyance  is  to  be  assessed  as  a 
unit:  the  value  of  this  unit  for  assessment  purposes  is 
to  tie  equal  to  the  value  of  the  property  only.  Such 
contracts  are  not  to  be  otherwise  returned  or  assess* 

sec.  3934o.     If  the  mortgagor   fails  or  neglects 
pay  the  tax,  the  mortgagee  may  pay  it  and  include 
amount  with  interest  in  any  judgment  rendered  on  tite 
mortgage. 


Is  t^^l 
the         >' 


Oonaecticnt 

History.  In  the  session  laws  of  Connecticut  fo^ 
lS36-3r  (c.  IS,  sec.  2)  a  statement  may  be  found  t 
llie  effect  that  mortgages  were  to  be  taxed  to  the 
owner  as  personal  property.  By  1853  it  would  secnj 
that  the  custom  had  grown  up  of  taxing  mortga^s  s 
an  interest  in  the  property.  At  least  lh< 
that  whenever  in  the  making  of  any  tax  I 
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estate  was  omitted  or  abated  because  of  any  indebted-  ■ 
ness  secured  by  a  mortgage,  the  indebtedness  was  to 
be  taxed  in  tlie  town  or  district  in  which  the  real  es- 
tate was  situated.  (Laws,  1852,  c.  G7,  sec.  1.)  If 
the  creditor  was  a  resident  of  the  town  or  district  in 
which  tlie  mortgaged  property  was  situated,  the  amount 
deducted  from  the  value  of  the  property  because  of 
the  mortgage  debt  was  simply  added  to  his  list,  but  if 
he  was  a  non-resident,  a  statement  of  his  credits  was 
made  out  and  notice  sent.  He  might  then  appear  be- 
fore the  assessors  or  board  of  relief  and  show  cause 
why  such  indebtedness  should  not  be  taxed  to  him. 
CLaws,  1853,  c.  G7,  sec.  2.)  A  law  somewhat  simi- 
lar was  passed  in  1865  (c.  93,  sec.  1),  and  in  I8S7  it 
was  provided  that  no  greater  amount  of  indebtedness 
was  to  be  deducted  from  the  list  of  any  person  than 
the  assessed  value  of  the  property  for  which  the  in- 
debtedness was  contracted.     (Laws.  18C7,  c.  25.) 

The  present  law,  the  main  provisions  of  which  were 
passed  in  1875  (c.  27),  carried  out  the  ideas  intro- 
duced much  earlier  and  provided  for  the  taxation  of 
mortgages  as  an  interest  in  the  real  estate  to  an 
amount  etiiial  to  the  assessed  value  of  the  mortgaged 
land. 

Constitution,  1818,  art.  1,  sec.  11.  The  property  of 
no  person  shall  be  taken  for  public  use  without  just 
compensation  therefor. 

Present  Law.     Gen.   St.,   1902.  see.  2319.     Money 
lent  at  interest  and  secured  by  a  mortgage  which  c 
tains  an  agreement  that  the  borrower  is  to  pay 


MORTGAGE  TAXATION 


taxes,  is  to  be  exempt  from  taxation  to  an  : 
equal  to  the  assessed  value  of  the  mortgaged   law 
The  excess  of  any  such  loan  over  the  value  of  the  real 
estate  is  assessed  and  taxed  in  the  town  where  the 
lender  resides. 

sec,  3323,  Money  secured  by  mortgage  upon  rei 
estate,  where  there  is  no  agreement  that  the  borrowdj 
shall  pay  the  taxes,  is  assessed  to  the  owner,  but  1 
assessed  in  the  town  where  the  real  estate  is  situated 
and  not  at  the  residence  of  the  mortgagee. 

sec.  2326.  The  rule  that  tax  payers  need  not  list 
property  located  outside  of  tlie  state  if  they  can  prove 
that  such  property  has  a'ready  been  assessed,  does  not 
apply  to  money  loaned  at  interest  to  non-residents. 
Such  property  must  be  listed. 

Laws,  inn?  (c.  160  as  amended  by  c.  253.  Laws. 
1907).  Tlie  Connecticut  law  contains  a  provision 
which  permits  any  person  to  take  or  send  any  note, 
bond,  or  other  chose  in  action,  or  a  description  of  it, 
to  the  slate  treasurer,  and  pay  a  state  tax  of  2  per 
cent  on  the  face  amount  for  five  years,  or  for  a  longer 
or  shorter  time  at  the  same  rate.  The  treasurer  makes 
an  endorsement  upon  the  contract  or  gives  a  receipt 
stating  that  the  tax  has  been  paid.  The  instrument  is 
then  exempt  from  all  other  taxes,  The  state  treas- 
urer classifies  all  notes,  bonds,  choses  in  action  upon 
which  the  state  tax  has  been  paid  according  to  assess- 
ment districts,  and  sends  these  lists  to 
c'erks. 
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Delaware 

History.  Laws,  1897  (c.  381  as  amended  by  c.  25, 
Laws,  1898).  It  was  the  duty  of  (he  assessor  to  list 
for  state  and  county  purposes,  at  three-fourths  of  their 
value,  all  investments  paying  interest  or  yielding  an  in- 
come, Mortgages  were  included  under  investments. 
All  such  property,  whether  situated  within  the  state  or 
elsewhere,  whether  owned  or  held  in  trust,  was  to  be 
assessed,  imless  it  was  taxed  in  some  other  state  or 
county.  It  was  declared  to  be  the  intention  of  the 
act  to  lax  the  owner  and  not  the  borrower  or  debtor, 
and  any  person  asking,  demanding,  contracting  for, 
or  receiving  any  money  or  consideration  on  account 
of  the  tax  or  in  reduction  of  the  tax,  or  any  person 
who  imposed  or  tried  to  impose  the  lax  or  any  part 
of  it  upon  a  debtor,  was  to  be  deemed  guilty  of  a  mis- 
demeanor and  subject  to  a  heavy  fine. 

Where  the  creditor  was  a  non-resident,  the  debtor 
was  liable  for  the  tax  in  the  first  instance,  but  must 
deduct  the  amount  paid  from  the  interest  due  or  ac- 
cruing on  the  debt.  If  the  creditor  refused  to  allow 
this  deduction,  he  was  to  forfeit  all  the  accrued  inter- 
est and  the  debtor  was  not  to  make  any  payment  to  a 
creditor  living  outside  of  the  state  imtil  the  tax  had 
been  paid. 

Railroads  and  other  companies  paying  a  stipulated 
tax  in  lieu  of  all  other  laxe&  were  not  included  under 
the  provisions  of  the  law. 

The  tax  amounted  to  thirty  cents  on  the  one  hun- 
dred dollars  of  the  assessment  as  made  and  returned 
by  the  assessor,  and,  as  a  rule,  one-fourth  of  tlie 
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collected  from  this  source  wen!  lo  iIk-  «ate,  aniJ  three 
fourths  to  the  county. 

In  the  case  of  E.  G.  &  T.  Cu.  v.  Donahoc  ( 3  Pe 
ntwill's  Del.  Rep.  191.  1901)  the  court  held  thi5 
imconsliintional.  The  original  act  was  for  the  purp 
of  equalizing  taxation  for  state  and  county  purposes^ 
The  amendment  considered  municipal  taxation  at; 
without  proper  designations  in  the  title.     The  coin 
held  that  so  much  of  the  amending  act  as  related  t 
taxation    for  municipal  purposes  was  uiicon&titiitit. 
and  void  under  the  constitution  because  not  embrace* 
wilhin  the  title  of  the  act,  and  that  since  the  uncoti-j 
stitutional  part  could  not  be  separated  from  the  resi-4 
due  without  emasculating  the  .statute,  tliat.  thereforej 
the  act  as  amended  was  unconstitutiottal  and  void, 

CoHStilulion.  1S97.  art.  8.  sec.  1,     "Al'  taxes  shal 
be  uniform  upon  the  same  class  of  subjects  w'thin  t 
territorial  limits  of  the  authority  levying  the  tax.  s 
shall  be  levied  and  collected  under  genera'  laws.  ■ 
the  general  assembly  may  by  general  law  exemiit  frot 
taxation  such  property  as  in  the  opinion  of  the  gciierati 
assemb'y  will  hest  promote  the  public  welfare." 

Present  Lati:  Since  the  law  of  1897  (c.  31 
amended  by  laws,  1838,  c.  251  was  declared  V 
stitutional,  the  general  assembly  h'as  not  authorized  i 
tax  on  mortgages.  They  are  exempt  by  neg  ect  r»thei 
than  by  special  provisions  of  the  law. 

Florida 

Constitution.   1885,  art,   9,  sec,   1.     The  legisbta 
shall  provide  for  a  uniform  and  equal  rate  e 
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tion,  and  shall  prescribe  such  regulations  as  shall  se- 
cure a  just  valuation  of  ail  property,  both  real  and 
[>crM>nal.  excepting  such  iiro|wrty  as  may  be  exempted 
by  law  for  municipal,  educational,  htcrary,  scientific, 
religions,  or  diaritablc  purposes. 

Present  Lou:  (jm.  St..  190(i.  In  Florida  mort- 
gages arc  taxed  as  pw<onal  property.  Roth  real  and 
personal  property  are  subject  to  taxation  fscc.  488). 
Credits  arc  included  under  personal  property  (sec. 
439),  and  arc  defined  to  mean  every  claim  and  demand 
for  money.  The  assessment  roll  should  contain  a 
statement  of  a'l  mortgages  except  tlwse  given  for  pttr- 
chase  money  (sec,  61?), 

Oflorfia 

CoitstitutioH.  1877,  art.  7.  sec.  t,  par.  1.  "All  taxes 
shall  be  uniform  upon  the  same  cla^s  of  subject?',  and 
ad  valorem  on  all  property  subject  t'l  be  taxed  within 
the  territorial  limits  of  the  authority  levying  the  tax. 
and  shal'  be  levied  and  culleclod  under  general  laws." 

Present  Lou:  Code,  I89R,  Mivigaget.  in  Georgia 
are  taxable  as  [lersonal  pr>^>erty.  Both  real  and  per- 
sonal property  are  subject  lo  taxation  (sec.  767).  and 
tax  payers  arc  rcquirH  to  make  a  return  of  the  grots 
value  of  their  notes  and  other  obligations  ftir  money 
(sec.  83.1). 


Idaho 

Constitution.  1889.  art.  7.  sec.  S.     "All  taxes  shall 
lie  ntiiform  upon  the  <ame  claw  of  subjects  wilhJn  Ihe 
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territorial  limits,  of  the  authority  levying  the  tax.  am 
shall  be  levied  and  collected  under  general  laws,  which 
sha!!  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  real  and  per- 
sonal :  Provided,  That  the  legislature  may  allow  sudi 
exemptions  from  taxation  from  time  to  lime  as  shaD 
seem  necessary  and  just," 

Present  Law.  Laws.  1907.  p.  IT'S.  In  Idaho  the 
legislature  took  advantage  of  this  provision  and  ex- 
empted all  dues  and  credits  secured  by  mortgage,  trust 
deed,  or  other  lien.  This  law  lias  been  in  force  since 
183S.     (Laws  1895.  p.  48.) 


I 


Ulinois 

Constilvtion,  1870.  art  9,  sec.  1.  "The  general  as-; 
sembly  shall  provide  such  revenue  as  may  be  need- 
ful by  levying  a  tax,  by  valuation,  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  proportion  to. 
the  value  of  his,  her  or  its  property." 

Present  Lazv.  Rev.  St..  1905.  c.  130.  In  Illinois 
mortgages  are  taxable  as  personal  property.  Every 
person  is  required  to  list  all  moneys  loaned  by  him 
as  owner  or  agent  (sec.  6).  Where  a  deed  for  rcsl 
estate  is  held  for  the  payment  of  a  sum  of  money,' 
the  sum  thus  secured  is  considered  personal  prop^fy 
and  is  listed  and  assessed  as  credits  (sec.  21) ;  personal 
property,  like  real  estate  in  Illinois,  is  assessed  at  one- 
fifth  of  its  listed  value  (sec.  312).  The  usual  dedue- 
tion  of  debts  from  credits  is  allowed  (sec.  37). 
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Constitvtion,  1851,  sec.  193.  The  general  assembly 
shall  provide,  by  law,  for  a  uniform  and  equal  rate 
of  assessment  and  taxation ;  and  shall  prescribe  such 
regulation*  as  shall  secure  a  Just  valuation  for  taxa- 
tion of  all  propeiiy,  both  real  and  personal. 

Present  Law.  Ann.  St.,  1901,  vol.  3,  sec.  84I?a.  as 
amended  by  Laws  1903,  c.  27,  sec.  36.  In  Indiana 
mortRagors  may  have  the  amoiml  of  the  mortgage  in- 
debtedness, not  exceeding  seven  Hundred  dollars,  still 
impaid  on  the  first  day  of  March,  deducted  from  the 
assessed  valuation  of  the  mortgaged  premises  for  that 
year,  and  the  amount  remaining  after  the  deduction 
has  been  made  is  to  form  the  basis  for  assessment  for 
the  real  estate.  In  no  case  is  a  deduction  to  be  al- 
lowed greater  than  one-half  of  the  assessed  value  of 
the  real  estate. 

sec.  8417b.  .Any  person  wishing  to  avail  himself  of 
the  pro\nsion>  of  the  law  is  required  to  file  with  the 
auditor  of  the  county  where  the  estate  is  situated,  a 
sworn  statement  of  the  amonni  of  the  mortgage  in- 
defatnes*  unpaid  on  the  first  of  March.  The  mort- 
gagor niii»t  also  give  the  name  and  residence  of  the 
mortcagee,  assignee,  owner,  or  holder  of  the  mort- 
gage, together  with  the  record  and  page  where  the  in- 
strument is  recorded  and  a  brief  description  of  die 
real  estate  given  a$  security. 

*ec.  8417c  \Vhere  the  mortgage  indebtdness  is  li- 
able for  taxation  in  a  county  other  than  the  one  in 
which  the  tea'  estate  is  situated,  it  becomes  the  duty 
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of  the  auditor  to  certify  and  transmit  a  copy  < 
sworn  statement  as  made  by  the  mortgagor  to  the  * 
ditor  of  tlie  county  where  the  mortgagee,  assignee,  or 
holder  of  the  mortgage  resides. 

Court  Decisions.  In  a  case  brought  into  the  Su- 
preme Court  to  test  the  constitutionality  of  the  law. 
the  court  held  that  the  act  of  1S99  authorizing  the  de- 
duction for  the  purpose  of  taxation,  of  mortgage  in- 
debtedness, nut  exceeding  $700,  from  the  assessed 
valuation  of  real  estate,  such  deduction  not  to  be 
greater  than  oi)c~half  of  the  assessed  valuation  thereof, 
was  not  violative  of  the  provisions  of  the  stale  coosti- 
tutioti  requiring  equality  and  unif(»7nity  in  taxation, 
nor  of  the  fourteenth  aniendiiient  of  the  Liiited  Stales 
constitution  relative  to  the  right  to  the  equal  prolectioo 
of  the  laws.  State,  ex  rel.  v.  Smith.  158  Ind.,  543,  j 
1<)01.  1 

Iowa 

Constitution,  ISST,  art.  1,  sec.  18.  Private  prcqierty 
shall  not  be  taken  for  public  use  without  just  com- 
pensation first  being  made. 

Present  Laz.:  Code.  1897.  The  system  of  double 
taxation  of  mc  ^gages  prevails  in  Iowa  (sec.  1308, 
1310),  In  order  to  get  a  more  complete  assessmeat 
of  property,  and  especially  of  debts  secured  by  mort- 
gages, a  law  usually  known  as  Uie  tax  firret  law  was 
enacted.  The  present  law  was  passed  in  1900  (Laws, 
lyoo,  c.  50),  Supp.  to  code.  1907,  sec.  1407a  and  pro- 
vides that  the  board  of  supervisors  of  any  county  c 
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cotiTrart  in  wriling  with  any  person  lu  assisl  the  i»roper 
i>fficf  rn  in  the  discuvcry  of  property  not  liMcd  and  as- 
sessed a»  requirctl  by  law.  The  total  charges,  fees, 
and  expenses,  arc  not  to  exceed  fifteen  per  cent  of 
the  taxes  paid  into  the  county  treasury. 

Court  Dfci^oHS.  A  case  was  broiigtil  to  compel  a 
bank  to  pay  taxes  on  its  money*  and  credits.  The 
sum  which  was  given  under  the  hcadiitg,  "Moneys  and 
Credits"  was  intended  to  represent  the  difference  as 
returned  hy  the  gssei'tor  and  the  [wr  value  ■>(  the  capi- 
ul  stock  of  the  bank.  ITie  court  held  that  where 
property  had  been  hstcd  and  assessed  by  the  assessor, 
a  county  treasurer  ha.s  no  airthiwily  to  enter  an  addi- 
tional assessment  bsucd  on  the  difference  between  the 
assessed  value  aj»)  the  actual  value  a^i  found  by  him. 
SavioRs  Uank  v.  Tn>wbridsc,  124  la.  &U.  I90(. 


Kansas 

Ctfitstilmlian.  IS51I.  art.  11,  sec.  1.  "The  legislature 
shall  provide  Uw  a  uniform  and  ei|ual  rale  of  a^scM- 
inenl  and  taxation." 

t'resmi  Lazv.  St.,  IBit.*...  .In  Kansas  mortgage*  are 
taxable  as  personal  prt^ierty.  [toth  real  and  persoul 
properly  arc  subject  to  taxaliim  (see.  8S30),  and  per- 
sonal profxTty  is  defined  to  include  mortgage*  and  all 
evidences  of  (Mil  secured  by  lien  on  real  estate  (sec. 
8431).  The  abstract  ..f  the  assessment  rr.ll  which  u 
fonvarded  to  the  state  auditor  by  the  county  clerk  con> 
utn«  a  statement  of  the  amount  of  mortgages  held  in 
the  county  (sec.  8340), 
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Kentucky 

Constitution.  1891,  sec.  171.  "Taxes  shall  be 
and  collected  for  public  purposes  only.  They  shall 
be'uniform  upon  all  property  subject  to  taxation  within 
the  territorial  limits  of  the  authority  levying  the  tax; 
and  all  taxes  shall  be  levied  and  collected  by  general 
laws." 

Present  Laiv.  St..  1903,  Acts,  1906.  In  Kentucky 
mortgages  are  taxable  as  personal  property.  Both 
real  and  personal  property  are  subject  to  taxation  (sec. 
4020).  The  amount  of  notes  secured  by  mortgages  is 
included  in  the  schedule  which  the  tax  payer  is  re- 
quired to  fill  out.  This  schedule  gives  the  value  as 
fixed  by  the  person  assessed  and  by  the  assessor  (sec. 
4058). 

Each  county  clerk  Is  required  to  make  out  a  Ust 
of  all  purchase  money  notes,  mortgage  notes,  and  other 
obligations  for  money  due,  except  those  owned  by 
banks  or  trust  companies.  This  list  is  to  be  sent  to 
the  county  assessor  and  is  to  contain  all  the  infwina- 
tion  necessary  to  enable  the  assessor  to  place  such 
forms  of  property  on  the  assessment  roll.  No  mort- 
gage or  assignment  is  to  be  recorded  unless  the  resi-" 
dence  and  post  office  address  of  the  owner  or  holder 
is  given.     Acts,  1906,  c.  23,  art.  2,  sec  10. 

LouiBiana 

Constitution,'  1898.  art.  225.  Taxation  shall  be  equal  J 
and  uniform  throughout  the  territorial  limits  of  I 
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authority  levying  the  tax.  and  all  property  sball  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as 
directed  by  law. 

Present  Law.  Rev.  Laws.  1904,  vol.  8,  p.  1641,  sec. 
1;  p.  1548,  sec.lO.  In  Louisiana  mortgages  are  tax- 
able as  personal  property.  Property  subject  to  tax- 
ation includes  money  loaned  at  interest  and  ihc  as- 
sessors are  required  to  examine  the  records  for  such 
taxable  property. 

Mortgage  notes,  and  indebtedness  and  all  evidences 
of  indebtedness  are  taxable  only  at  the  situs  and  domi- 
cile of  the  holder  or  owner.     (Laws  of  190i».  act  170.) 

Maine 

CoHttitution.  1819,  art.  9,  sec.  8.  "All  taxes  upon 
real  and  personal  estate,  assessed  by  authority  of  this 
state,  shall  be  apportioned  and  assessed  equally  ac- 
cording  to  the  just  value  thereof." 

Present  Laiv.  St.,  1903.  c.  9.  In  Maine  mortgages 
are  taxed  as  personal  property.  Persona!  estate  for 
the  purpose  of  taxation  includes  money  at  interest  and 
all  obligations  for  money   (sec.  6). 

Maryland 

History,  tn  1S74  (c.  4S3,  kc.  8)  Maryland  passed 
a  law  exempting  mortgages  from  assessment  and  tax- 
ation: the  law  was  repassed  in  1880  (c.  1£S,  sub.  sec. 
2,  3)  and  the  exemption  was  made  to  apply  only  to 
mortgages  on  property  wholly  within  the  stale.  The 
bw  requirhig  all  mortgages  without  exception  to  pay 
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an  eight  per  cent  gros^  receipl  tax  was  passed  in  1 
(c.  12">)  and  remained  in  force  until   1304 
when  it  was  repealed  in  so  far  as  it  app'ied  to  cei 
enumerated  counties  and  to  Baltimore  Gly  and  i 
other  cnitnties  where  the  law  still  remained  m 
alt  the  revenue  was  to  go  to  the  count>-  and  not  ihi 
fourths  to  the  county  and  one-fourth  to  th«  state,  i 
formerly.     Later  fl90fi.  c.  794)  Dbrchester  was  a 
placed  in  the  list  of  counties  where  the  income  I 
from  mortgages  was  to  be  collected. 

Constitution.    1867,    as   amended,    Dec'aratkm 
Rights,  art.  1.5.     Every  person  in  th«  stale,  or  | 
holding  property  therein  ought  to  contrihute  liis  i 
portion  of  public  taxes  for  the  su|>port  of  the  f 
ment.  according;  tn  his  actual  worth  in  real  or  perse 
property. 

art.  3,  sec.  -51.  The  general  assembly  may  by  law 
provide  for  the  taxation  of  mortgages  upon  the  pnap- 
erty  in  this  state  and  the  debts  secured  thereby  in  I 
county  or  city  where  such  property  is  sittiated. 

Present  Law.  St,  1904.  vol,  «,  art.  31.  sec. 
All  mortgages  in  Worcester.  Wrconiico. 
Carroll.  Howard.  Montgomery.  Frederick.  Washinj 
ton.'  (iarrelt.=  and  I>irches[er  ciiunlies  are  rcqniml  ^ 
pay  annually  a  tax  of  eight  per  cent  upon  t 
amount  of  interest  covenanted  to  be  paid  each  ; 
on  mortgage*  bed  by  them.  The  taa  i* 
d)le  in  the  county  where  the  mortgage  is 
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all  thf  taxe<<  ffitlc^trtl  frmn  this  source  are  to  be  ap- 
jiliftl  cxdiisiTfly  f<Tr  county  purjxiKtrri  fl-aws,  1906,  C. 
793,  sec.  I ) ,  Mortgagrs  recorded  (or  i)nly  a  part  of 
the  year  pay  taxes  in  propoiihm  to  the  time  recorded 
(sec.  1841. 

Any  contract  contained  in  a  mortgaBe  executed  af- 
ter the  passage  of  the  law  in  which  the  mortgagor 
agrees  to  pay  any  or  all  taxes  on  the  mortgage,  debt, 
or  the  interest  covcnanteil  lo  be  paid,  i*  lo  lie  null 
and  vi)id  fMrc.  Ifi-^l,  anil  mortgaRii's  are  required  to 
take  oath  that  they  hare  not  reqnired  and  will  not  re< 
quire  the  mortgapir  or  iiny  person  for  him  to  pay 
the  tax  as  levied,  litis  oath  i!i  ti>  be  repealed  if  the 
mortgage  is  a<«iintetl  at  any  time  fsec.  ItMi,  .\ity 
mortgagor  paying  the  tax  that  should  have  been  paid 
by  the  rnorlgagee.  is  entitled,  upon  satisfactory  proof, 
to  havr  thi-  amoimt  paid  with  interest  at  <!  per  cent  'Ic- 
ducU-d  from  the  tnortgafic  debt  (wc  188). 

The  clerk  oi  the  circuit  court  ii>  the  counues  wbere 
the  law  applies.  i>  required  to  render  u>  tlic  board  of 
county  c<  HnmiMionkTS  a  li^I  uf  all  morlgagea  recorded, 
released,  and  a&sifiicd  during  each  luoiitb ;  thii  Ust  to 
coiitaiu  all  the  itifurmatioii  necestsary  to  enable  the 
hoard  lo  levy  the  tax.  If  the  mortca^tcc  refuses  to 
pay  the  tax  when  iluc,  his  interest  niay  be  sold  in  the 
same  manner  as  other  property  i»  ^d  for  taxes  <wc. 
187). 

Magiaobuetts 

History.  The  present  law  i*  hut  a  morfificaiioo  of 
the  law  as  paswd  in  1S81  fUw*.  1«8I.  c.  30^), 
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CimstiSution.  1780,  Pt.  Second  c  1,  s« 
The  gwieral  court  has  power  to  impose  and  le^y  pro- 
portional and  reasonable  assessment,  rates,  and  taxes, 
upon  all  the  inhabitants  of,  and  persons  resident  and 
estate  lying,  within  the  said  Cfwnnion wealth. 

Prt-sent  Law.  Rev.  Laws,  1902,  c  12  and  13,  In 
Massachusetts  mortgages  are  taxed  as  an  interest  in 
the  real  estate,  and  the  parties  to  the  mortgage  may 
enter  into  a  contract  as  to  the  payment  of  the  taxes. 

c.  12,  sec.  16.  If  any  person  has  an  interest  in  real 
estate,  not  exempt  from  taxation,  as  holder  of  a  duly 
recorded  mortgage,  the  amount  of  his  interest  is  to  be 
assessed  as  real  estate  in  the  place  where  the  land  lies, 
and  the  mortgagor  is  to  be  assessed  only  for  the  value 
of  the  real  estate,  after  deducting  the  assessed  value 
of  the  interest  of  the  mortgagee.  li  the  estate  is  situ- 
ated in  two  or  more  places,  the  amount  of  the  mort- 
gagee's interest  assessed  in  each  is  to  be  in  pr<^x>rtioa 
to  the  assessed  value  of  the  land  given  as  security. 

c.  12.  sec.  17.  The  mortgagee's  interest  in  the  real 
estate  is  not  to  be  assessed  at  a  greater  sum  than  the 
fair  cash  valuation  of  the  land  and  buildings. 

c.  IS,  sec.  45.  The  mortgagor  or  mortgagee  may 
bring  to  the  assessor  of  the  city  or  town  where  the  real 
estate  lies,  a  statement,  under  oath,  of  the  amount  se- 
cured, together  with  the  name  and  residence  of  every 
holder  of  an  interest  therein,  cither  as  mortgagor  or 
mortgagee. 

c.  13,  sec.  36.  If  a  mortgagee  of  land  situated  io 
the  place  of  his  residence  gives  a  written  notioe  to 
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the  collator  that  he  holds  a  mortgage  on  certain  de- 
scribed land,  the  demand  for  payment  is  to  be  made 
on  the  mortgagee  instead  of  the  mortgagor. 

c  IS,  sec.  64.  When  the  mortgagee  pays  Uxes  thai 
should  have  been  paid  by  the  inongagor,  the  amount 
paid  is  added  to  the  obligation:  and  when  the  mort- 
gagor pays  taxes  that  should  have  been  p-iid  by  the 
mortgagee,  the  amount  paid  is  deducted  from  the 
mortgage  debt,  unless  in  either  case  the  parties  have 
otherwise  agreed  in  writing. 


MlcUgan 

History.  According  to  the  law  of  1888  (Acts  no. 
9.  sec.  13)  and  the  law  of  1885  (Acts  no.  153.  sec 
13)  mortgages  were  required  to  be  lifted  as  personal 
property.  The  mortgage  was  taxed  in  the  same  man- 
ner in  ISH~,  .Acts  no.  iG2,  but  a  more  determined  effort 
was  made  Ui  i^ct  all  the  mortgages  in  the  suie.  'Ilie 
plan  followed  was  to  have  the  registers  of  deeds  report 
all  mortgages  recorded  in  their  ofBces,  to  the  supervi- 
sors ami  assessing  officers  of  their  re>pective  counties, 
and  lo  the  rasters  of  deeds  of  other  counties  wliere 
the  mortgagee  had  his  place  o[  residence.  In  1881 
(Act<i  no.  200)  a  law  was  passed  providing  that  mort- 
gages were  to  be  taxed  as  an  interest  in  the  real  es- 
tate, and  that  each  party  should  pay  taxes  on  his  re- 
spective interest.  Nothing  was  contained  in  the  law 
forbidding  contracts.  In  a  case  brought  under  this 
law,  the  court  held  that  it  was  cotistitulional  and  that 
the  mortgagor  would,  as  under  former  statutes,  be 
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bound  to  pay  the  entire  tax,  subject  only  to  the  relief 
afforded  him  if  the  tax  assessed  against  the  mortg'age 
interest  was  paid  by  the  mortgagee,  and  that  there   i 
was  no  obstacle  in  the  act  to  prevent  an  agreement  by  J 
the  mortgagor  to  pay  all  taxes  which  might   in   the  I 
future  be  assessed  against  all  interests  in  real  prop- 
erty owned  by  him,  including  the  interest  as  granted 
by  the  mortgagee,     (Common   Council   v.  Assessors, 
91  Mich.  78,  1893.)     The  court  also  held  that  it  was 
within  the  power  of  the  parties  to  the  mortgage  to 
enter  into  an  agreement  that  the  mortgagor   should 
pay  the  taxes  assessed  against  the  property,  and  that 
it  was  not  the  purpose  of  the  legislature  to  limit  that 
power.     (Latham   v.   Board  of   Assessors.   91    Mich. 
50it,  1893.) 

The  law  of  1891  was  repealed  in  IS93  (Laws,  rio.  ■ 
20fi)  and  the  old  law  providing  for  the  taxation  of  I 
mortgages  as  personal  property  reenacted.  The  c 
Iract  that  the  mortgagor  is  to  pay  a. I  taxes  on  the  I 
mortgage  or  indebtedness  secures,  is  very  common  in  I 
the  mortgage  forms  in  Michigan  at  the  present  timfc  I 
The  court  has  held  that  a  covenant  in  a  niortga^  to  I 
pay  all  la\es  levied  upon  the  mortgaged  property,  "or  I 
upon  or  on  account  of  this  mortgage  or  the  indebted- 
ness secured  hereby,"  is  an  agreement  to  pay  the  p«r-  I 
sonal  tax  assessed  against  the  mortgagee  on  account  I 
of  the  mortgage,  and  that  an  agreenieni  by  a  mort- 
gagor to  pay  the  taxes  asses.'ied  upon  the  mortgage  as  I 
the  personal  property  of  the  mortgagee  is  ni 
where  the  lender  knew  that  the  aggregate  of  i 
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and   taxn  would  exceed  the  maximum   rate  of  in- 
lerest  allowed  by  -.lalute,  btit  it  is  noi  usurioii<i  where 
he  believed  it  would  not  exceed  that  rate.     ((Jreen  v. 
Grant,  134  Mich.  468,  1908) 
Michigan 

ConsUtution,  1850.  art.  U,  fee.  11.  The  legislature 
shall  pn3\-ide  a  uniform  rule  of  taxation,  except  on 
property  paying  specific  taxes,  and  taxes  shall  be 
levied  OH  such  projierty  as  shall  be  prescribed  by  law. 

Prtsent  Lou.:  Complied  Laws,  1897.  In  Midiigin 
mortgages  are  taxable  as  personal  property,  (sec. 
3824.3831) 


Hinsesota 

Constitution,  art.  9,  sec.  I.  The  power  of  taxation 
shall  never  be  surrendered,  suspemleil,  or  contracted 
away.  Taxes  >hall  be  uniform  upon  the  same  clus  of 
subjects,  and  shall  be  levied  and  co'tected  for  public 
puq)0!ies.     (.\mendment  passed  in  190(1) 

Present  I.<m<.  Laws,  1907.  c.  S28.  In  Minnesota 
mortg:^^  are  subject  to  a  registration  lax  of  fifty 
cents  oti  tlie  one  hundred  dollars,  or  major  fraction 
thereof.  .^  mortgage  is  defined  «s  any  iiirtrtiment 
creatirg  or  evidencing  a  lien  of  any  kind  on  real 
property,  real  estate,  or  land,  given  or  taken  as  sc- 
mritv  f'lr  a  debt,  even  though  such  debt  may  also  be 
secured  in  part  by  a  lien  upon  persona  ty.  An  execu- 
tory contract  for  the  tale  of  land  i'-  alM>  treated  as  a 
mortgage,  the  mipaiil  balance  to  be  considered  as  the 
face   value.     The  taw   doen  not  apply  to  correction 
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mortgages,  mortgages  taken  in  good  faith  by  persons 
or  corporations  whose  personal  property  is  expressly 
exempt  from  taxation  by  law,  or  to  mortgages  of  per- 
sons or  ccwporatioins  whose  property  is  taxed  upon  the 
basis  of  gross  earnings,  or  other  method  of  cotmnuta- 
tion  in  lieu  of  all  other  taxes. 

The  lax  imposed  amounts  to  fifty  cents  on  each  one 
hundred  dollars,  or  major  fraction  thereof,  of  the 
principal  debt  or  obligation  secured  by  real  property 
situated  within  the  state. 

If  the  real  estate  given  as  security  is  situated  partly 
within  and  partly  without  the  state,  Ihe  tax  imposed 
by  the  state  of  Minnesota  is  in  the  proportion  that  the 
value  of  the  real  estate  within  the  state  bears  to  the 
value  of  the  entire  property  given  as  security,  and  if 
the  real  property  given  as  security  is  situated  in  more 
than  one  county  of  the  state,  the  entire  tax  is  first  paid 
in  the  county  where  the  mortgage  is  presented  for 
record,  and  then  tliis  amount  is  divided  between  or 
among  the  counties  in  the  same  ratio  as  the  assessed 
value  of  the  real  property  covered  by  the  mortgage  in 
each  county  bears  to  the  assessed  value  of  al!  the 
property  described  in  the  mortgage.  In  the  case  of  a 
mortgage  given  in  trust,  to  secure  tlie  pa>Tnent  of 
bonds  or  other  obligations  to  be  issued,  a  statement 
may  be  incorporated,  showing  the  amount  already  is- 
sued or  to  be  issued  forthwith.  The  tax  is  computed 
upon  this  amount  and  no  obligations  issued  in  excess 
of  this  a^regate  are  to  be  valid  for  any  purpose  unless 
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the  additional  tax  is  paid  and  the  receipt  properly  en- 
dorsed. 

All  mortgages  together  with  the  debts  or  obligations 
secured  and  the  papers  evidencing  such  debts,  are  to 
be  exempt  from  all  other  taxes  if  the  provisions  of 
this  law  have  been  complied  with,  but  the  payment  of 
this  tax  does  not  exempt  such  property  from  the  opera- 
tions of  the  law  relating  to  the  taxation  of  gifts  and 
inheritances,  or  those  governing  the  taxation  of  banks, 
savings  banks,  or  trust  companies. 

The  tax  imposed  by  this  act  is  paid  to  the  treasurer 
of  the  county  in  which  the  mortgaged  land  or  some 
part  of  it,  is  situated.  A  receipt  showing  that  the  tax 
has  l>een  paid  is  endorsed  on  the  mortgage  by  the 
treasurer,  is  countersigned  by  the  county  auditor  and 
then  the  mnrtgage  K^ethcr  with  the  receipt  is  re- 
corded by  the  register  of  deeds.  Neither  the  mort- 
gage, papers  relating  to  its  foreclosure,  nor  any  as- 
signments or  satisfaction  is  to  be  registered,  unless 
the  tax  has  been  paid,  and  in  addition  to  this,  neither 
the  mortgage  nor  any  record  of  it  is  to  be  received  as 
evidence  in  any  court  or  to  have  any  validity  as  no- 
tice unless  the  provisions  of  this  act  have  been  com- 
plied with. 

All  mortgages  recorded  prior  to  April  80,  1907,  may 
bccnnir  laxalilr  under  the  provisions  of  this  law  if  the 
owner  pay*  the  tax  u)»nn  the  amount  of  the  deb*  se- 
cured and  obtains  the  treasurer's  receipt  showing  that 

r  payment  ha«  been  made.     This  receipt  is  then 
1  on  the  margin  of  the  mortgage  record. 


^L     the  paymer 
^B     cnrdcd  on  i 
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The  taxes  paid  to  the  county  treasurers  are 
apportioned  and  distributed  in  the  satne  manner  as  the 
real  estate  taxes  paid  upon  the  real  estate  described 

in  the  mortgage. 


HlssisBippi 

ConsHtulim,  1S90.  sec.  112.  Property  shall  be  as- 
sessed for  taxes  under  general  laws  and  by  iinifomi 
rules  according  to  its  true  value. 

Present  Lmv.  Code.  1906,  sees.  4£.'>8.  4366.  Mort- 
gages in  Mississippi  are  taxable  as  personal  property. 
Money  loaned  at  interest  either  within  or  without  the 
state,  is  to  be  assessed  and  taxed  to  the  owner  at  his, 
place  of  residence. 


4 


Missouri 

History.  A  joint  resolution  was  drawn  up  in  1S99 
fLaws,  1899,  p.  383)  providing  for  an  amendmem  to 
the  constitution  wherel^  mor^ages  and  mor^agcd 
property  were  to  be  taxab'e  under  a  law  very  similar 
to  the  California  law  of  1879.  'Phis  amendinent  was 
adopted  by  the  people  in  1900  (Laws  1905,  p.  316). 
In  a  case  arising  under  the  law  the  court  held  that  this 
amendment  so  discriminated  between  corporations  and 
persons — a  corporation  being  for  the  purpose  of  taxa- 
tion a  "person"  within  the  fourteenlli  amendment — as 
to  deny  to  railroads  and  other  quasi  public  corpora- 
tions "the  equal  protection  of  the  law,"  in  that  it  re- 
quired the  value  of  farm  lands  to  be  lessened,  tut 
taxation  purposes,  by  the  value  of  such  sectn^ity. 
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did  not  pennit  the  value  of  the  pro|>cny  of  such  cor- 
porations to  be  decreased  by  the  value  of  their  bonded 
and  other  indebtedness.  Tlie  constitutiuna]  provision 
was  held  nnconstitutioiial.  ( Russell  v.  Croy,  164  Mo. 
flfl.  lltOl) 

A  California  case  involving  the  same  question  was 
declared  constitutional  (('.  V.  K.  R.  Co.  v.  lioard  of 
Kquali Zillion.  fiO  Cal.  35.  1S82).  ami  unfortunately 
when  a  grnup  of  similar  California  cases  were  carried 
to  the  Supreme  coun  of  the  United  Slates  they  were 
decided  uptm  other  gnninds.  (lit*  V.  S.  394.  See 
also  18  l-ed.  Rep.  386.)  After  the  law  was  declared 
uncotistitulioiial  in  Mi&souH  a  iotnl  resolution  wbh 
passed  in  lUill  to  repeal  it  t  Law»  1901,  p.  SKI »,  and  it 
was  r<i)ealed  by  a  vote  of  the  people  in  I'Mt  {Law*- 
l!MJ6.p.3ir). 

ContlilulU'n,  1875,  art.  10,  i.ec.  3.  Taxes  niay  be 
levied  and  collected  for  public  purposes  only,  Ihey 
shall  be  uniform  upon  tbc  ume  class  of  subjcfta  witli- 
in  the  territorial  lirail»  of  tbc  authority  levying  the 
tax.  and  all  taxes  ^all  be  levied  tod  collected  by  gen- 
eral laws. 

»c.  4,  All  prof>erty  subject  to  lajcation  shall  be 
taxed  in  proportion  to  its  value. 

Prtstnt  Law.  Ann.  St.  1906.  In  MtMOuri  at  the 
present  time  monj^ages  are  taxabk  as  per<>utial  prop- 
erty. The  term  "credits"  is  defiued  to  include  all 
inoiK-y  loaned  and  all  ii)debtednei>s  by  ijeed,  contract, 
mtirtgai^  or  {iledec  of  properly  of  wbatiiocvcr  Idnd, 
(sec  91S3).  and  the  list  of  every  taxaltle  |>erso(i  must 
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contain  an  aggregate  statement  of  all  solvent  not 
secured  by  mortgage  or  deed  of  trust  (sec  9144). 

The  county  recorders  are  required  to  keep  a  mort-5 
gage  list  with  such  information  as  may  be  necessary  f 
to  enable  the  assessor  to  place  all  mortgages  on  thej 
assessment  rolls  (sec.  9173), 

Montana 

Constitution,  1880,  art.   18,  sec.  2.    Taxes  shall  be 
levied  and  collected  by  general  laws  and  for  public 
purposes  only.     They  shall  be  uniform  upon  the  same  , 
class  of  subjects  within  the  territorial  limits  of  thej 
authority  levying  the  tax. 

Present   Law.     St.   1895.     In    Montana   mortgages  ' 
are  taxable  as  personal  property.     The  term  "credits" 
is  defined  to  mean  those  solvent  debts,  secured  and 
unsecured,  owing  to  a  person  (sec.  3680,  Sth.).     The  J 
assessor  must  require  a  statement  under  oath   from  I 
each  person ;  this  statement  to  contain   a  list  of  alt  ' 
mortgage?  held  by  them   (sec.  3701.).     As  an  aid  in 
the  work  of  assessment  the  county  clerk  is  required  to 
transmit  annually  to  the  assessor  a  complete  abstract 
of  all  unsatisfied  mortgages,  deeds  of  trust,  contracts, 
and  other  obligations,  by  which  any  debt  is  secured. 
If  the  property  given  as  security  is  located  in  more 
than  one  county,  it  is  the  duty  of  the  assessor  to  trsns-J 
mit  such  information  to  the  state  board  of  Equaliza-fl 
tion.     The  board  then  fixes  the  proportional  vahie  t 
b?  assessed  in  each  county.     Similar  difficulties  a 
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within  Hie  county  are   settled  by   the   »-*-sessor    ( scci. 
378«,  7). 

Nebraska 

Constitution,  18T5,  art.  9,  »ec.  1.  The  legislature 
shall  provide  such  revenue  as  may  be  needful,  by 
Icvyinc  a  tax  by  valuation,  so  th^il  every  person  and 
coqxM-ation  shall  yay  a  tax  in  proportion  to  llic  value 
of  his.  her,  or  its,  property  and  franchises. 

I'r,-sent  l.oji:  Ann.  St.,  1903.  In  Nebraska 
mongagcs  art  taxable  as  personal  properly.  Prop- 
erty owners  are  rcipiircd  to  list  all  moneys  vested 
or  loaned  by  them,  either  as  principal  or  agent,  (sec. 
1U4S7).  In  Nebraska  according  to  law,  the  actual 
value  of  the  taxable  property  is  ascertained,  but  it  is 
only  as'^^sed  at  20  per  cent  of  such  valuation  (sec. 
lOIIl). 

It  is  the  duty  of  the  register  of  ■IcctU,  county  clerk, 
county  judge,  clerk  of  the  distria  court,  and  all  other 
county  otticers,  to  assist  the  county  assessor  in  the 
examination  of  the  records  of  Uieir  respective  offices, 
and  to  give  to  the  county  assessor  any  information  in 
their  possession  that  will  assist  him  in  lii.<k  work  of 
assesuiicnt  (sec.  10913). 

Nevada 

CcHstilitiion,  1864,  art.  10,  sec.  1.  The  legislature 
shall  provide  by  law  fur  a  uniform  and  equal  rate  of 
a'-^ssnient  and  taxation. 

frrsent    Law.    Comp.    Laws.    1900.     In    Nevada 
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mortgages   are   taxable   as   personal    property.      The 
term  "persona!  property"   includes  all  moneys  at  in- 
terest secured  by  mortgage  or  otherwise  (sec.  1082). 
Court  Decisions.    The  court  has  held  that  a  debt 
secured  by  mortgage  is  subject  to  taxation,  although 
the  mortgagee  is  indebted  to  an  amoimt  eqnal  to  or  ] 
exceeding  the  amount  of  his  mortgage;  (Drcxler  v..l 
Tyrrell.  15  Nev.  114,  1880)   and  that  the  legislalureJ 
under  the  constitution,  cannot  exempt  money  at  in-1 
tcrest  secured   by  .mortgage    (State    v.   Carson    Sav-1 
ing*  Hank.  lK.-i2.  17  Nev.  14(1).  I 

New  Hampshire  I 

Constitution,  1792  as  amended  1902.  Part  ^t-concl,J 
art.  fi.  The  Public  Charges  of  Government  or  anjm 
liar!  ihe-eof  nia.v  he  raised  by  taxation  upon  polls^l 
estates,  and  other  classes  of  property,  including  fran-l 
chises  and  property  when  passing  by  will  or  inherit-fl 
ance.  I 

Present  Law.  St.  1901,  title  'J.  c.  55,  sec.  7.  Inl 
New  Hampshire  mortgages  are  taxable  as  p>ersonalfl 
property.  Persona!  property  liable  to  taxation  in-l 
eludes  money  on  hand  or  at  Interest  more  than  thtfl 
owner  pays  interest  for,  money  loaned  on  any  mort-fl 
gage,  pledge,  obligation,  note,  or  other  security  J 
whether  on  inliroi  ur  interest  to  be  paid  or  receivcdj 
in  advance,  H 

New  Jersey  I 

History.  In  New  Jersey,  legislation  rdating  UM 
morJgage  taxation  began  as  early  as  1868.     AI]  moftj 
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gages  fMi  real  ami  personal  property  within  Pa&Raic. 
Mi>rri'-.  iliidson.  Unirm  snd  £&scx  counties,  and 
within  the  city  of  New  Brunswick  were  to  be  eTCTHpt 
from  taxation  in  Ihc  hands  of  any  inli^ibrlanl  of  ihc 
state  (c.  388).  It  woti!d  seem  that  mortgages  in  the 
other  counties  were  to  be  taxed  and  tJtat  real  and  per- 
sonal pmperty  was  (o  be  atuessed  at  its  full  and  fair 
value  without  any  deduction  for  mortgages  ( c.  583) . 

Tile  next  year  (1869)  a  law  was  pa$.Md  (c.  911) 
providing  that  all  mortgages  ii})<vn  real  eAiate,  chattels 
or  personal  pro|)erty  taxable  by  law  in  I  Ittd^Mi,  L'nion, 
am]  K>scx  coiintic*,  in  the  counly  of  I'assiac,  except 
the  townships  oi  West-Mid  ford.  Poojptoo  and  Wayne, 
and  in  the  cily  of  New  Brunswick,  were  lo  be  exempt 
from  taxation  when  held  by  any  inhabitant,  corpora- 
tion or  association  residing  or  located  in  the  counlic* 
or  cities  enumerated,  but  were  not  to  be  exempt  when 
held  by  any  inhabitant,  rorporation,  or  as»ociat>on  re- 
siding or  locate<t  in  any  other  county  kir  place  in  tbe 
stale. 

Ill  ISTci  it  wa-  made  lawful  for  the  owner><  of  land* 
situated  in  the  counties  of  Huilson,  £>.sex.  Union,  Ber- 
gen, and  i'a»»aic,  and  the  cities  of  Trentun.  New 
Brunswick,  and  Camden,  lo  agree  with  the  holders  o( 
any  mortgage  then  in  cxinlencc  nr  Ihereafler  made 
not  to  apply  for  any  deduction  from  the  taicabe  value 
of  the  lands  given  as  secin-ity  because  of  any  mort- 
gage ic.  181.  sec.  I).  In  cfses  where  agreemrntfi  had 
been  entered  into  and  broken,  the  ntorlga^  was  lo  be- 
come due  awl  payalOe  and  the  ani'Hini  which  the  mr>rt- 


^2  HORTOAOE  TAXATION 

gagee  paid  in  taxes  was  to  be  added  to  the  principal 
of  the  debt  with  interest  (c  121,  sec.  2). 

In  the  same  year  a  general  law  was  passed  (Laws, 
1876,  c.  12S)  stating  that  no  mortgage  was  to  be  as- 
sessed for  taxation  unless  a  deduction  has  been  claimed 
by  tlie  owner  of  the  land  and  allowed  by  the  assessor. 
If  the  mortgage  was  separately  assessed,  it  was  to  be 
taxed  in  the  township  or  city  where  Ihc  mortgaged 
land  was  situated. 

A  similiar  law,  more  definite  and  more  carefully 
drawn,  was  passed  in  1393.  the  main  prorisions  of 
which  were  as  follows :  thai  no  mortgage  on  real  or 
personal  property,  or  both,  whether  given  by  indirii 
uals  or  corporations,  or  the  debl^-secured  by  su. 
mortgages,  was  to  be  assessed  for  taxation  unless 
deduction  had  been  claimed  by  tlie  owner  of  the  mort- 
gaged property  and  allowed  by  the  assessor  (c  283). 
This  law  was  repealed  in  1903  (c.  209)  and  another 
law  enacted  (c.  208,  sec,  10).  The  law  as  passed  u 
1903  was  amended  in  1904  and  again  in  1905  (Laws, 
1904,  c.  112,  sec  10;  1905,  c.  161)  and  is  now  the 
present  law  of  the  state. 

Conslilulion,  1S44,  art.  4,  sec.  7,  par.  12.  Proper^ 
shall  be  assessed  for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value. 

Present  Lan:  Laws,  1903,  c.  SOS,  sec.  10.  as 
amended  by  Laws.  1904,  c.  112  and  Laws,  1905,  C. 
161.  No  mortgage  or  de^jt  secured  by  mortgage  on 
real  property  which  is  taxed  in  the  state  is  to  be  listed 
for  taxation,  and  no  deduction  from  the  assessed 
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of  the  real  property  is  to  bi-  made  by  the 
account  of  any  mortgage  debt,  but  instead  the  mort- 
gagor is  entitled  to  credit  on  the  interest  payable  on 
the  mortgage  for  as  much  of  the  tax  as  is  equal  to 
the  tax  rate  applied  to  the  amount  due  on  the  mort- 
gage. Exception  is  made  to  this  rule  where  the  par- 
ties have  otherwise  agreed,  or  where  the  mortgage  is 
an  investment  of  ftinds  not  subject  to  taxation,  or 
where  the  parties  have  lawfully  agreed  that  no  deduc- 
tions shall  be  made  from  the  taxable  value  of  the 
lands  by  reason  of  tlie  mortgage.  Mortgages  and 
debts  secured  by  mortgages  on  property  exempt  from 
taxation  are  also  to  be  exempt. 

New  Hezfco 

Compiled  Laws,  1897.  l^opeity  under  mortgage  or 
lessor,  unless  it  is  listed  by  the  mortgagee,  or  les.see 
(sec.  4082). 

New  York 

History.  In  New  York  mortgages  used  to  be  taxed 
as  personal  prui^crty  (Laws  189(!,  c.  908).  In  190S 
K-  'f'i^)  An  annual  t^x  of  fire  mills  was  imposed  on 
each  dollar  of  the  amount  of  the  principal  debt  or 
obligation  secured.  After  (he  necessary  expenses  were 
paid,  the  amount  remaining  was  dimributcd  equally 
between  the  county  and  the  state.  At  the  prci«nt 
time  a  recording  luc  of  fifty  cents  on  the  one  hun- 
dred dollars,  or  major  fraction  tliereof,  is  levied.  This 
law  was  passed  in  1006  (c.  MH)  and  amended  in  1907 
(c.  340). 
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Present  Law.    Laws,  1906,  c.  532  and  1 
C.  340. 

Laws.  1907.  c.  340,  sec.  290.  Under  the  New 
York  law  the  word  mortgage  is  defined  to  include 
every  morlgagf  on  real  property,  mortgages  where 
part  of  the  security  is  personal  or  other  property,  exec- 
utory contracts,  and  contracts  or  agreements  by  which  J 
the  indebtedness  secured  is  added  to  or  increased.  m 

Laws,   1907,   c.   340,   sec.   293— b.     This  definition  1 
does  not  include  correction  mortgages  or  mortgas:es 
in  which  additional  security  is  given  but  the  debt  is 
not  increased. 

Laws,  1907,  c.  340,  sec.  293.  The  recording  tax 
imposed  amounts  to  fifty  cents  for  each  one  hundred 
dollars,  or  major  fraction  of  the  principal  debt  orj 
obligation  secured.  The  exemptions  of  the  miner  f 
fraction  does  not  hold  for  mortgages  of  less  than  oneS 
hundred  dollars,  all  mortgages  no  matter  how  small  | 
must  pay  a  recording  tax  of  at  least  fifty  cents. 

Laws,  1907,  c.  340,  sec.  293— a.     As  a  rule  holders  ^ 
of  mortgages  made  prior  to  July   1,   1906,  may  pay 
the  recording  tax  and  have  their  mortgages  exempt 
from    llie    personal   property    lax    which    they    would 
otherwise  be  subject  to. 

Laws,  1907.  c.  340,  sec.  293— c.     Mortgages  for  in-j 
definite  amounts  or  for  contract  obligations  are  taxe<)'^ 
as  if  equal  in  amount  to  the  property  given  as  secur- 
ity, unless  the  owner  files  with  the  recording  officer  a 
sworn  statement  of  the  maximum  amount  secured  or^ 
which,  under  any  contingency,  may  be  secured  by  t 
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mortgage.  If  this  is  done,  the  amount  given  in  the 
sworn  statement  is  taken  as  the  basis  for  assessment. 

Laws,  1906,  c.  532,  sec.  894.  When  any  mortgage 
is  recorded,  a  receipt  showing  tiiat  the  tax  has  been 
paid  is  recorded  with  the  instrument. 

Laws,  IWiT,  c.  340,  stc.  295.  No  mortgage  of  real 
property  which  is  subject  to  taxation  is  to  be  released, 
discharged  of  record  or  received  in  evidence  in  any 
action  or  proceeding,  no  assignment  of  or  agreement 
extending  any  mortgage  is  to  be  recorded,  and  no 
mortgage  is  to  be  foreclosed  unless  the  taxes  have 
been  paid  as  provided  by  law. 

Laws,  1907,  c.  340,  sec,  S96.  Mortgages  made  by 
corporations  in  trust  to  secure  the  payment  of  bonds 
or  obligations  issued  or  to  be  issued  thereafter,  may 
contain  a  statement  of  the  amount  advanced,  or  ac- 
crued, or  which  is  then  secured  by  the  mortgage ;  the 
tax  payable  on  the  recording  of  the  mortgage  is  then 
computed  on  the  basis  of  the  amount  stated  to  be  se- 
cured. Wlienever  an  additional  amount  is  to  be  ad- 
vanced under  the  original  mortgage,  a  statement  must 
be  filed  and  the  additional  taxes  paid. 

Laws,  1907,  c.  340,  sec.  297.  When  the  property 
given  as  security  is  located  in  more  than  one  county, 
or  partly  within  and  partly  without  the  state,  the  state 
board  of  tax  commissioners  determines  the  propor- 
tion of  the  tax  that  should  go  to  eadi  county  or  to 
the  state  of  New  York. 

Laws,  1907,  c-  340,  sec.  298.  Tlie  first  of  each 
month  the  recording  officer  of  the  county  pays  to  the 
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given,  if  the  deed  or  other  instrument  is  considei 
merely  as  security  (sec.  8734). 

If  any  person  required  to  list  property  fails  to 
so  or  only  returns  a  portion  of  his  taxable  propc 
the  county  auditor  must  ascertain  as  near  as  pfactie- 
able  the  true  value  of  the  property  that  ouglit  to  have 
been  listed  for  a  period  not  exceeding  five  yo;irs  next 
preceding  the  year  in  which  the  inquiries  and  corrc^ 
ttons  were  made.  The  amount  for  each  year  is  multi- 
plied by  the  tax  rate  for  that  year  and  the  owner  taxed 
for  the  whole  amount  (sec.  S7Sla).  A  penalty  of  fifty 
per  cenl  was  added  for  omitted  property  (sec.  2781). 
The  court  held  that  that  part  of  the  law  was  invalid 
but  maintained  that  it  could  be  disregarded  without 
affecting  the  validity  of  the  statute  in  other  respects, 
(Gager  Treas.  v.  Prout,  et  al.,  48  O.  S.  89.  1891 


Oklahoma' 

Constitution,  1907,  art.  10.  sec.  5.     The  power 
taxation  shall  never  be  surrendered,  suspended,  or 
tracted  away.     Taxes  shall  be  uni  form  uy.on  the  s: 

class  of  subjects. 

Oregon 

History.  In  1882  a  law  was  passed  (p.  64)  provid- 
ing that  tile  mortgage  and  the  mortgage  debt  were,  for 
the  purposes  of  assessment  and  taxatJou.  to  be  treated 
35  land  nr  real  property ;  both  the  mortgage  and  the 
debt  were  tj  be  assessed  and  taxed  to  the  mortgage^ 
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Otherwise ;  and  also  all  real  and  personal  property,  ac- 
cording to  its  true  value  in  money. 

Present  Law.  Laws,  1907,  c.  258,  sees.  14,  32. 
Mortgages  are  taxable  as  personal  property. 

North  Dakota 

Constitution,  1889,  sec.  176.  Laws  shall  be  passed 
taxing  by  uniform  rule  all  property  according  to  its 
true  value  in  money. 

Present  Law.  Rev.  Codes,  1906.  Mortgages  are 
taxable  as  personal  property  in  North  Dakota.  Both 
real  and  personal  property  are  taxable  (sec.  1481)  and 
credits  are  defined  to  include  all  claims  and  demands 
secured  by  deeds  or  mortgages,  due  or  to  become  due 
(sec.  1480).  The  amount  of  credits  is  an  item  in- 
cluded in  the  list  which  the  tax  payer  is  required  to 
make  out  (sec.  1496). 

Ohio 

Constitution,  1851,  art.  12.  sec.  2.  Laws  shall  be 
passed  taxing  by  a  uniform  rule,  all  moneys,  credits, 
investments  in  bonds,  stocks,  joint  stock  companies, 
or  otherwise:  and  also  all  real  and  personal  property 
according  to  its  true  value  in  money. 

Present  Law.  Ann.  St.,  1906.  Mortgages  in 
OIiIm  art"  -iihject  to  taxation  as  personal  prop- 
erty, lioih  real  and  i)ersonal  property  is  taxable 
(sec.  '^T31 )  and  tax  payers  are  required  to  list  all 
money  loaned  on  pledge  or  mortgage  of  real  estate, 
althon.c:h  a  deed  or  other  instrument  may  have  been 
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gon  t;7,  1883)  the  court  held  that  the  state  had  power  ' 
to  tax  a  mortgage  as  such,  in  Uie  county  where  re- 
corded, irrespective  of  the  residence  of  the  owner  of 
the  mortgage,  and  that  all  law  taxing  mortgages  owned 
by  non-residents  did  not  impair  the  obligation  of  con- 
tracts, whether  the  mortgage  contracts  were  made  be- 
fore or  after  the  passage  of  the  law.  The  court  main- 
tained that  the  security  could  not  be  enforced  in  any 
other  jurisdiction  and  that  the  question  wa-i  wholly  one 
of  power,  and,  since  the  power  of  the  state  over  the 
mortgage  was  as  exclusive  and  complete  as  over  tlie 
land  mortgaged,  the  mortgage  was  suliject  !o  taxation 
by  the  state,  unless  there  was  a  constitutional  limita-  J 
tion  to  the  contrary.  1 

In  the  case  of  Savings  and  Loan  Society  v.  Mtilt-    ' 
nomah  county   (169   U.   S.  421,   1898)   the  supreme 
court  of  the  United  States  held  that  the  statute  oi 
Oregon  of  1882  taxing  mortgages  on  land  in  that  state  -- 
to  the  mortgagees  in  the  counties  where  the  land  lay, 
did  not,  as  applied  to  mortgages  owned  by  citizens  of 
other  states  and  in  their  possession  outside  of  the  state 
of  Oregon,  contravene  the  fourteenth  amendment  of 
the  constitution  of  the  United  Slates.     The  court  fur- 
ther held  that  the  result  of  the  law  was  that  nothing  , 
was  taxed  but  the  real  estate  mortgaged,  the  interest  I 
of  thi'  mortgagee  tht-rein  being  taxed  to  him,  and  tbej 
rest  to  the  mortgagor. 

Constitution,  1859.  art.  9,  sec.  1.     The  legislative  a 
sembly  shall  provide  by  law  for  uniform  and  np* 


rate  of  assessment  and  tax: 


:  and  shall  prescrtbi 
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such  regulations  as;  shall  secure  a  just  valuation  for 
taxation  of  all  property,  botli  real  and  personal,  (ex- 
cepting such  only  as  may  be  especially  exempted  by 
law). 

Present  Lam.  Laws,  1907,  c.  268.  In  Oregon  at 
the  present  time  mortgages  are  taxable  as  personal 
property  (sec.  1,  3). 


Penna  jlvania 

Constilutian,  1874,  art.  9,  sec.  1.  All  taxes  shall  be 
uniform,  upon  the  same  class  of  subjects,  within  the 
territorial  limits  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general  laws. 

Present  Law.  Dig.  JH'J4,  vol.  i,  p.  1963.  ff.  sec,  1, 
2.  All  persona!  property — mortgages  are  specifically 
mentioned — owned,  held,  or  possessed,  by  any  person 
or  corporation,  is  taxable  annually  for  stale  purposes 
at  the  rate  of  four  mills  on  each  dollar  of  its  value. 

sec.  3,  6.  Tax  payers  are  required  to  make  a  re- 
turn under  oath,  showing  the  property  held,  owned, 
or  possessed  by  them  in  their  own  right,  or  in  any 
other  capacity.  If  they  refuse  to  make  out  this  re- 
turn properly  verified  by  oath,  the  assessor  must  make 
it  out  from  the  information  he  is  able  to  obtain,  and 
after  this  list  is  revised  and  corrected  by  the  county 
commissioners  or  board  of  revision,  50  per  cent  is 
added  to  form  the  aggregate  amount  for  taxation. 

sec.  8,  10.  The  register  of  deeds  keeps  a  separate 
list  containing  detailed  information  relating  to  each 
mortgage  recorded  in  his  otfice,  this  list  is  filed  each 
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month  in  the  commissioner's  crffice  or  with  the  board 
of  revision  of  taxes.  If  the  mortgagee  resides  in  an- 
other county,  a  certified  statement  containing  the  in- 
formation required  for  assessment  is  transmitted  to 
the  proper  officers  of  the  county  where  he  does  reside. 

sec.  11,  18.  The  coimty  commissioners,  or  board  of 
revision  of  taxes,  with  the  information  in  their  pos- 
session, prepare  statements  and  deliver  them  to  the 
assessors  showing  the  number  and  amount  of  mort- 
gages held  by  each  person  within  the  different  assess- 
ment districts  of  the  county.  With  this  hst  at  hand, 
the  assessor  is  able  to  compare  and  check  up  the  re- 
turns made  and  sworn  tn  by  each  person  and  corpora- 
tion. 

sec.  18,  19.     The  tax  is  collected  and  paid  to  the 
county  and  city  treasurers,  and  they  in  turn  pay  it 
(lie  state  treasurer.     Three-fourths  of  the  net  amoui 
collected  from  mortgages  and  other  fnriTis  of  personal 
property  is  returned  to  the  counties  fcr  their  own  use. 

sec.  ?6,  It  is  unlawful  for  any  person  or  corpora- 
lion  loaning  money  at  interest  to  require  the  borrower 
10  pay  the  taxes  imposed  by  this  act,  and  in  ail  cases 
where  the  taxes  are  paid  by  th^'  borrower,  the  law  re- 
quires that  such  payments  be  deemed  usury  and  pun- 
ishable as  such.  This  law  was  amended  in  1899  (no. 
39)  and  in  1905  (no.  134),  but  no  material  change 
made. 
Rhode  Island 

Constitution,  IMS,  art.  4,  sec.  15.    The  general 
sembly  shall,  from  time  to  time,  provide  for  making 
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valuations  of   property    for   the   assessment   of 
taxes,  in  such  manner  as  they  deem  best. 

Present  LatL.  Laws.  1905,  c.  124fi.  In  Rhode  Is- 
land mortgages  are  taxable  as  personal  property.  Both 
real  and  personal  property  are  taxable  (sec  2)  and 
persona]  property  for  the  purposes  of  taxation  is 
deemed  to  include  debts  due  iinm  solvent  persons 
(sec.  6). 


South  Carolina 

Constitution,  1895,  art.  10,  sec.  1.  The  general  assem- 
bly shall  provide  by  law  lor  a  uniform  and  equal  rate 
of  assessment  and  taxation,  and  shall  prescribe  regu- 
lations to  secure  a  just  valuation  for  taxation  of  all 
property,  real,  personal  and  possessory. 

Present  Law.  Code  of  Laws,  1902,  vol.  1,  sec.  260, 
268,  271.  In  South  Carolina  mortgages  are  taxable  as 
personal  property. 

South  Dakota 

Constitution,  1889,  art.  11.  sec.  2.  All  taxes  to  be 
raised  in  this  state  shall  be  uniform  on  all  real  and 
personal  property,  according  to  its  value  in  money. 

Present  Law.  Rev.  Code,  1903.  Mortgages  are 
taxable  as  personal  property.  Credits  are  held  to 
mean  and  include  all  claims  and  demands  secured  by 
deeds  or  mortgages  due  or  to  become  due  (sec.  3052), 
and  all  resident  tax  payers  are  required  to  list  all  mon- 
eys and  credits,  moneys  loaned  or  invested  (sec,  3068). 
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Tennessee 

Constitulion,  1870,  srt.  2,  sec.  88.  All  property 
real,  personal  or  mixed,  shall  be  taxed.  All  property 
shall  be  taxed  according  to  its  value,  that  value  to  be 
ascertained  in  sudi  maiiner  as  the  legislature  shall  di- 
rect, so  that  taxes  shall  be  equal  and  uniform  through- 
out the  state. 

Present  Law.  Laws,  1907,  c.  603.  Mortgages  are 
included  in  the  classification  of  all  personal  property 
hable  to  assessment  (sec.  8,  class  7).  In  a  suit 
brought  to  collect  any  chose  in  action,  if  the  defend- 
ant can  prove  that  the  holder  did  not  give  in  such 
credit  for  taxation  for  the  preceding  year,  the  owner 
is  to  be  taxed  with  all  the  court  costs  of  the  case 
(sec.  14). 


Tesas 

Constitution.  1876,  art.  8,  sec.  1.     Taxation  shall  be" 
equal  and  uniform.     All  property  in  this  state,  whether 
owned  by  natural  persons  or  corporations,  other  than 
municipal,  shall  be  taxed  in  proportion  to  its  value,J 
which  shall  be  ascertained  as  may  be  provided  by  law 

Present  Lazi'.  Rev.  St.  1897.  Mortgages  are  tax~l 
able  as  personal  property,  and  personal  property  for 
the  purposes  of  taxation  is  deemed  to  include  all  mon- 
eys at  interest  due  the  person  to  be  taxed  over  and 
above  what  he  pays  interest  for,  while  the  tertn 
"credits"  means  ail  demands  secured  by  deed  or  mort- 
gage  (sec.  5063.  5064). 


M 
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mall 

Constitution,  1895,  art.  13,  sec.  2.  All  property  9i 
the  state,  not  exempt  under  the  laws  of  the  United 
States  or  under  this  constUutiDti.  shall  be  taxed  in  pro- 
portion tc)  its  vahie,  to  be  ascertained  as  provided  by 
law.  (The  word  "property"  includes  money  and 
credits.) 

sec.  12.  Nothing  in  this  constitution  shal  be  con- 
strued to  prevent  the  legislature  from  providing  a 
stamp  tax  or  a  fa.x  based  on  income,  occupation,  li- 
censes, franchises  or  mortgages. 

Present  Law.  St.  1898,  Laws,  1906.  Mortgages 
are  taxable  as  personal  property.  The  assessor  may 
require  a  statement  of  al!  solvent  credits,  secured  or 
unsecured,  from  any  person.  He  may  deduct  from 
the  sum  total  of  such  credits  only  such  debts  secured 
or  unsecured  as  may  be  owing  by  the  person  assessed 
(Laws,  1905,  c.  125).  The  county  recorders  must 
transmit  to  the  assessor  of  the  county  in  which  the 
mortgagee  resides  a  complete  abstract  of  all  mortgages 
remaining  unsatisfied  on  the  records  of  his  office,  Stat- 
utes, (sec.  2531). 


Vermont 

Constitution.  1793.  c.  1,  art.  9.  No  part  of  any  per- 
son's property  can  be  justly  taken  from  him.  or  ap- 
plied to  public  uses,  without  his  own  consent,  or  that 
of  the  Representative  Body  of  the  freemen,  Previous 
to  any  law  being  made  to  raise  a  tax,  the  purpose  fot- 
which  it  is  to  be  raised  ought  to  appear  evident  to  the 
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munitv  than  ^^ 


legislature  to  be  of  more  service  to  the  community  than  ' 
the  money  would  be  if  not  collected. 

Present  Law.  St.,  1906,  sec.  504.  Mortgages  are 
taxable  as  personal  property  (sec.  559).  The  town 
clerk  is  required  to  prepare  a  statement  of  all  mort- 
gages, together  with  the  amount  secured,  for  the  use 
of  the  listers.  ^H 

VirgiQia  ^| 

Constitution,  1902,  art.  13,  sec.  168.  All  property, 
except  as  herein  provided,  shall  be  taxed ;  all  taxes 
whether  state,  local,  or  municipal,  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws. 

Present  Law.  Laws,  Ex.  Session,  1903,  c.  148. 
It  would  seem  that  mortgages  are  taxable  in  two  ways 
in  Virginia,  First,  all  bonds,  notes,  and  other  evi- 
dences of  debt,  whether  secured  by  deed  of  trust, 
judgment  or  otherwise,  are  subject  to  a  tax  of  twenty- 
five  cents  on  every  hundred  dollars  of  value  for  the 
expenses  of  government,  and  a  further  tax  of  ten 
cents  on  every  hundred  dollars  of  the  value  for  the 
support  of  the  free  public  schools  (sec.  8  and  9). 
Second,  every  contract  relating  to  real  estate  or  per- 
sonal property,  whether  it  be  a  deed  or  not,  is  sub- 
ject to  a  tax  of  fifty  cents  when  admitted  to  record. 
When  the  consideration  exceeds  three  hundred,  but 
does  not  exceed  one  thousand  dolI?irs,  the  tax  is  to  b(; 
one  dollar  and  where  the  consideration  exceeds  one 
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thousand  dollars,  an  additional  tax  of  ten  cents  on 
every  one  hundred  or  fraction,  is  levied.  Deeds  of 
trust  and  mortgages  given  by  railroad  and  other  in- 
ternal improvement  companies  are  subject  to  the  same 
tax.  In  the  case  of  railroads  the  amount  of  the  mort- 
gage indebtedness,  subject  to  the  rate  as  levied,  de- 
pends upon  the  proportional  number  of  miles  of  the 
line  within  and  without  the  state  (sec.  13). 


Washington 

Constitution,  1889,  art.  1,  sec.  1.  All  properly  in 
the  state,  not  exempt  under  the  laws  of  the  United 
States,  or  under  this  constitution,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  provided 
by  law. 

History.  During  the  extraordinary  session  of  the 
legislature  held  in  1901  {c.  2),  a  law  was  passed  pro- 
viding that  mortgages  and  all  credit  for  the  purchase 
of  real  estate  were  not  to  be  considered  as  property 
for  the  purposes  of  taxation.  This  law  remained  in 
force  until  the  present  law  was  enacted  in  1907. 

Present  Law.  Laws.  1907,  c  48.  Under  the  pres- 
ent law  all  moneys  and  credits  are  exempt  from  taxa- 
tion. The  law  states  that  all  mortgages,  notes,  ac- 
counts, moneys,  certificates  of  deposit,  tax  certiiicates, 
judgments,  state,  county,  municipal,  and  school  dis- 
trict bonds  and  warrants,  are  not  to  be  considered  as 
property  for  the  purposes  of  taxation,  and  no  deduction 
is  to  be  allowed  on  account  of  an  indebtedness  owed. 


West  Virginia 

Constifution,  1873,  art.  10,  sec.  1.     Taxation  shall 
be  etfiial  and  uniform  thronghont  the  state,  and  all 
property,  both  real  and  personal,  shall  be  taxed  in  pro-ji 
portion  to  its  value,  to  be  ascertained  as  directed  I 
law.     No  one  species  of  property,  from  which  a  t 
may  be  collected,  shall  be  taxed  higher  than  any  other  ' 
species  of  property  of  equal  value. 

Present  Law.  Code,  190'!.  In  West  Virpnia  mort- 
gages are  taxable  as  personal  property  (sec.  747.  794)J 
Debts  may  Ite  deducted  irom  credits  (Laws,  1907, 
80.  sec.  67). 

Wisconsin 

Constitution,  1848.  art.  8,  sec.  1.     The  rule  of  tax-1 
ation  shall  be  uniform,  and  taxes  shall  be  levied  ui>on 
such  property  as  the  legislature  shall  prescribe. 

Present  Law.     Laws,  1903,  c.  378.     In  Wisconsin, 
whenever  any  taxable  real  estate  is  subject  to  mortj 
gage,  the  mortgage  is  deemed  an  interest  in  the  rea 
estate  and  assessed  and  taxed  in  the  assessment  district! 
where  the  real  estate  is  located.     The  interests  of  t 
mortgagor  and  mortgagee  may  be  separately  assessed, 
or  at  the  option  of  the  mortgagor,  both  may  be  i 
sessed   and   taxed   together,     [f    separately   assesse< 
the  interest  of  the  mortgagor  is  to  be  taken  for  oniyj 
Slid?  amount  as  remains  after  deducting  the  assessed 
value  of  the  interest  of  the  mortgagee  from  the  as- 
sessed value  of  the  entire  real  estate,  and  the  valua- 
tion of  the  interest  of  the  mortgagee  is  to  be  accord; 
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ing  to  the  true  value,  but  not  to  exceed  the  just  valu- 
ation which  should  be  placed  upon  the  mortgaged  real 
estate  if  unencumbered.  If  both  interests  are  as- 
sessed together  without  separate  valuation,  they  are 
assessed  to  the  mortgagor  or  occupant,  the  same  as  un- 
encumbered real  estate,  and  the  combined  valuation  of 
both  interests  is  not  to  exceed  the  just  valuation 
which  should  be  placed  upon  the  real  estate,  if  unen- 
cumbered. 

The  deduction  of  debts  from  credits  is  not  allowed 
in  the  case  of  any  mortgage  required  to  be  assessed 
as  an  interest  in  real  estate. 

The  law  does  not  apply  to  mortgages  held  by  in- 
surance companies  or  other  persons  or  associations  ex- 
empt from  taxation  nor  to  mortgages  on  property  as- 
sessed by  a  state  board  of  assessment,  nor  to  mort- 
gages upon  property  of  persons,  associations,  or  cor- 
porations taxed  by  license  fee  or  other  special  method. 
The  law  applies  only  to  mortgages  upon  property  sub- 
ject to  direct  assessment  and  taxation  under  the  gen- 
eral assessment  and  lax  laws  of  the  state. 

Wyoming 

Constitution,  1889,  art.  15,  sec.  11.  All  property, 
except  as  in  this  constitution  otherwise  provided,  shall 
be  uniformly  assessed  for  taxation,  and  the  legislature 
shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  real  and  per- 
I  Bonal. 
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sec.  18.  (Certain  property  is  definitely 
from  taxation,  and  in  addition,  such  other  property 
may  be  exempt  as  the  legislature  may  provide  by  gen- 
eral law.) 

Present  Law.     St.  1899.     Mortgages  are  taxable  as 
personal  property  in  Wyoming  (sec.  1763,  177B). 
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SCOPE  OF  HOME  RULE  MOVEMENT' 


The  home  rule  movement  in  the  United  States  has 
been  advanced  1st,  through  constitutional  provisions; 
Snd,  through  legislative  enactments. 

The  dependence  of  the  municipality  upon  the  will 
of  the  legislature  has  been  lessened  in  a  number  of 
states  through  legislation  granting  increased  power  to 
municipalities  over  local  affairs.  But  this  method  of 
extending  municipal  power  and  responsibility  neverthe- 
less leaves  the  source  of  power  in  the  legislature  and 
what  has  been  granted  at  one  session  may  be  taken 
away  at  the  next. 

The  method  of  securing  liome  rule  through  constitu- 
tional provisions  empowering  the  municipality  to  frame 
its  own  charter,  places  the  local  government  beyond 
the  interference  of  the  legislature  in  matters  which  are 
purely  municipal  and  thus  secures  a  more  permanent 
basis  for  local  self  government. 


Oonstitutional  Provisions 

Municipal  home  rule  has  been  secured  througli  con- 
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stitutional  provisions  in  California,  Colorado.  Minm 
sola,  Missouri,  Oklahoma,  Oregon  and  Washington. 

Si>e  ChI.  ('ojisI,  ISTD.  iii'l.  U.  SKI-,  li.  HH  HDifiiiled  ill  IHUfi: -u 
H,  as  Hmtixlcd  in  18147.  li^UII.  IHU'A  11)02  and  IfKXI:  niid   s>ho. 
ami>ii>1rni^tit  or  181H1;  Col.  Cdiisl.  »,n.    20,   Mmendinenl  of   IM 
Minn.  t'oTisi,  urt.  -1.  si>(-.  ^^Ki.  »mcndmi>iit  uf  1896  ns nmendMlji 

laiW;      Ml),  (.'oust.   1875.  Hrl.  I),  aws.   HI  uild  I 
as  amviKli-d  in  ]U(12:     <.)klu.  Voml.  ]IH)7.  Hrl.  IH.  st^r.  It  (ft)  s 
sei'.  H  (b):     Ori!.  ('oii.sl.  nrt.    11.   see.   2,   lis  Hmeiiileil    i 
Mild  M'ashiii»rtoii.  foiisi.  1880.  ««.  11.  sec.  10, 

Beginning  with  the  first  constitutional  provisions  o 
Missouri  in  1875  the  home  rule  movement  gradually 
extended  to  CaHfornia  in  1879,  VVashhigion  in  188»J 
Minnesota  in  1896,  Colorado  in  1902,  Oregon  in  1905^ 
Oklahoma  in  1907  and  at  the  present  time  the  propo- 
sition of  municipal  home  rule  is  before  tlie  people  of 
Michigan   in   the   proposed   constitution   to   be   vote^, 
upon  in  November,  1908. 

Legislation 

Three  general  classes  of  legislation  have  been  i 
acted  under  the  constitutional  provisions  for  hoi 
rule:  1st,  legislation  giving  effect  to  the  provisioi 
where  not  self  executing;  2nd,  legislation  to  i 
ment  the  home  rule  system;  and  3rd,  the  ratifies 
tion  of  home  rule  charters  where  the  legislature  i 
given  the  veto  power. 

Kmihh'ng  nrlt.      l.OKisUl.iori  to  gwc  dfi'cl    to    Iho  llom*   ruM 

provisions  ia  rw(iiireil  in  Min 
Wash,  (Const,  hrl.  11.  ssi;.  H 

For  ennbliiig  nols.  sfp  Min 
c.  a.t1:  aud  WHsh.  RflllliiKer'i 
734-742. 

Gfti/rni  lairi,.     The   home  rule  s.vslems  of  WiksliinfrtOH 
(if  MliinesuiH  boili  rcHfrve  the  ri)fht  of  ilio  Ipcislaturfl  lo  " 
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liPLierul  Ihwh  relntiiiK  to  municipal  affairs,  and  such  laws  Hre 
parHmount  r^  the  pruvisEon.s  uf  the  local  charters, 

St'e  State  v.  Carson,  1893,  8  Wash.  250,  ami  the  rewrvatioD 
in  the  Miun.  Const,  art.  4,  see.  :W. 

/..rffulalirf  mto.  In  Calirornia  the  proposed  churlor  must  be 
subinillett  to  the  lejtislalure  for  its  "approval  or  rejection  as 
H  whole;  without  power  of  Blleratioii  or  amendment,"  but  no 
home  rule  chBrtir  has  ever  boun  refused  ralilicHlioii  by  the 
le«i>iliituri',     See  Ciil,  Cunni.  arl,   II,  see,  S, 


CLASSES  OF  CITIES  HAVI.VG  HOME  RULE  PRIVILEGES 

The  re(]Uirements  for  home  rule  privileges  vary  un- 
der the  several  constitutional  provisions.  Missouri  re- 
quires a  population  of  more  than  100,000;  Washing- 
ton, 20,000;  California,  3,500;  and  Oklahoma.  2,000. 
Colorado  extends  the  privilege  to  any  city  of  the  1st 
and  2nd  class.  In  Minnesota  any  city,  or  village  which 
is  to  become  thereby  a  city,  "may  frame  a  charter  for 
its  own  government."  Oregon  includes  "every  city  or 
town,"  and  the  proposed  constitution  for  Michigan 
provides  for  home  rule  for  "each  city  and  village." 

SEPAR.\T10N  OF  STATE  AND  MUNICIPAL  FUNCTIONS 

The  question  of  "home  rule"  involves  the  separation 

of  "municipal  affairs"  from  "state  functions."  What 
is  the  sphere  of  the  state  and  what  is  the  sphere  of  the 
municipality? 

State  functions 

It  has  been  generally  established  by  judicial  deci- 
sions that  the  general  laws  of  the  state  are  supreme  in 
"state  matters"  and  that  municipal  charter  provisions- 
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are  biiiK-rseded  by  the  state  law   in  all  matters 
taming  to  general  police  administration,  the  admiol 
tration  of  justice,  the  conduct  of  elecliuns,  the 
istration  of  education,  the  fixing  of  city  boundari 
and  the  limitation  of  mimicipal  indebtedness, 

t'rir  r>|iinil  ilpcisions  romimr.-.  SIhk-  .-s  rvl.  \.  I'olicH  Co 


l«.r.  l8)K).fl 
Wiiah.  T" 

IK.  381  (M 


Municipal  affairs 

Slime  difference  of  opinion  prevails  in  the  dedsit 
as  to  what  is  included  under  the  term  "mimicipal  al 
fairs"  hut  the  general  tendency  seems  to  leave  matt< 
of  purely  local  interest  to  the  inunicipalilit 

Missouri  and  California  have  gone  farther  than  ai 
of  the  other  states  in  granting  local  autonomy,  wl 
Minnesota  and  Washington  have  left  more  opportun- 
ity for  the  interference  of  the  legislature. 

The  general  attitude  of  the  courts  is  well  expressed^ 
in  a  recent  decision  in  California  which  declares  ll 
whatever  conflict  may  be  found  in  the  opinions  of 
court  as  to  the  precise  meaning  of  the  term  "munici- 
pal affairs"  it  has  always  been  conceded  by  all  of  the 
justices  that  the  object  of  the  home  rule  amendment 
was  to  secure  to  the  municipality  that  adapted  a  chj 
ter  for  its  own  government,  the  maintenance  of 
charter  provisions  in  municipal  matters  and  to 
the  legislature  of  the  power  by  laws  general  in  ft 


^ 
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to  interfere  in  the  government  and  management  of  the 

municipality-     Ex  parte  Braiin,  1903,  141  Ca!.  204. 

For  -rriiiMi'  l..-;-.;. .i,  .  '-i-mpnro  Fraslev  v.  Phelaii.  18B9,  128 
fBl.  :(■■•::  I....  ■  .1-.  '  u  iif  Freaiio,  1007,  151  CbI.  465:  Rotha- 
chiUI  1  ';.i.'.  '  I  I^Hir,  ni  Phc.  803:  DiiiBii  v.  Superfor 
coun  '■(  ■  lu ;i  ■■■.hu  ..f  SiiTi  FrBii.'isi-o  (CiiL).  iiHv;,  in  Pao. 

80(1:  Pwipln  V.  .1.. III:.,. II.    1'">-'j     U :.  -.: >.   ivl     v,   l)i»- 

Iricl  Court  of  Si.    l,-.iii-  t  ■    .  ...      '.niiilv, 

BBrrisfonl.  IIKH.  !PI    M "     !  .    ■  l:.IWing, 

IflOT,  101  Minn,  •\i:  Tlji-iiit-  ■  -m.i.r.  .-.■<■.  mm  Mu.u,  4a:r 
Ewiiijr  V.  Hoblil/i'llt!.  Ifl.->."i.  1-i  -U.j.  A[i|(.  Hi:  Kiiiisiis  VUv  ei 
rcl.  North  Park  Uislricl  v.  H.'.arrilt.  IHU3,  1^7  Mo.  «4a:  Kan- 
SHN  City  V,  Mareh  Oil  Co..  1897.  HO  Mo.  458;  Acme  Kairv  Co. 
V.  Cirv  of  Astorin.  1007  (Cre.),  «0  Pin.-.  153. 
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American  tlieory  as  recently  developed,  concedes  to  the 
municipality  only  such  powers  as  have  been  specifi- 
cally granted,  and  in  the  absence  of  constitutional 
restrictions  the  municipality  is  subject  to  the  will  of 
the  legislature.' 

In  recent  years  England  has  applied  the  continental 
principle  of  local  autonomy  in  municipal  government 
and  has  extended  central  administrative  control  over 
matters  of  general  governmental  concern.* 

United  States 

CaJifoniia.  Coii.>it.  1879,  art.  11,  .■^cc.  6.  as  amend. 
in  189G.  Corporations  for  municipal  purposes  shall 
not  be  created  by  special  laws ;  but  the  legislature,  by 
general  laws,  shall  provide  for  the  incorporation,  or- 
gfanization,  and  classification,  in  proportion  to  popu- 
lation, of  cities  and  towns,  which  laws  may  be  al- 
tered, amended,  or  repealed.  Cities  and  towns  here- 
tofore organized  or  incorporated  may  become  organ- 
ized under  such  general  laws  whenever  a  majority  of 


'Th»  uiinh>nii>  ikrtiipt    Af  1L1lr.hEiF*Ti  fluualniuu 

tlH-  ilortrUii'  ttaul  tiirkut 
Diiwm  of  In-il  iielt-mv- 

vny  ^uprrm*"  ■'nuri  oi  jiiirnijfmii  ui*vpiD|iei 

eminent.  Ihat  "  InCBl  wif-eovprnmeiil  Is  a  m 

ttiT  ot  alMOl  iile  rkht  and 

the  Htalf  i-annot  lake  It  away."  Iml  larer  dp. 

s!c„s  1.,  Mlrhl«»r«mP- 

wbW  iDOdlBni  the  earlier  pmdlloii. 

OotnpHrelhedecliiloiudii:  People  r.  HiirJi< 

t    \'7\.li  Ml.'li   44.  t'eupio 

T.OonunonCtounellof  Detrcrtl.  ISTB.  28  .Ml.  1. 

V.  the  Mayor,  etc..  1B74,  »  HIr-li.  SB;  Allm    . 

ROhertWHi  V.  Buter.  1885.57  MIcb.  1£7:   Al[< 

Mirl^    -_':!     lioiiril   i.f  Met! 

Polli?e  V   Bofiiii  lif  Aiirtllor-'.  t"«B  tw  M*li-)i.':i:i; 

Foffc-..,  1,1  „ni..i-sh,\,...  .v]il.l,  u -loii 
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tlie  electors  voling  at  a  general  election  shall  su  dc- 
tenninc,  and  shall  organize  in  corfornuty  therewith; 
and  cities  and  towns  heretofore  or  hereafter  organized, 
and  all  charters  thereof  framed  or  adopted  by  author- 
ity of  this  constitution,  except  in  mnnicipal  affi 
shall  be  subject  to  and  controlled  by  general  laws. 

Const.  ISri),  art.  11,  sec.  8,  as  amend,  in  1887,  1890' 
1892,  1902  and  1906.  Any  city  containing  a  popula- 
tion of  more  than  3,500  inhabitants  may  frame  a 
charter  for  its  own  government,  consistent  with  and 
subject  to  the  constitution,  (or,  having  framed  such  a 
charier,  may  frame  a  new  one),  by  causing  a  board  of 
fifteen  freeholders,  who  shall  have  been  for  al  least 
five  years  (}ualified  electors  thereof,  lo  be  elected  by 
the  qualified  voters  of  said  city  at  any  general  or  spe- 
cial election,  whose  duty  it  shall  be,  within  ninety  days 
after  such  election,  to  prepare  and  propose  a  charter 
for  such  city,  which  shall  be  signed  in  duplicate  by 
the  members  of  such  board,  or  a  majority  of  them,  and 
returned,  one  copy  to  the  mayor  ihereof,  or  other 
chief  executive  officer  of  such  city,  and  the  other  to 
the  recorder  of  the  county.  Such  proposed  charter 
shall  then  be  published  in  two  daily  newspapers  of 
general  circulation  in  such  city,  for  at  least  twenty 
days,  and  the  fir.st  publication  shall  be  made  within 
twenty  days  after  the  completion  of  the  charter;  pro- 
vided, that  in  cities  containing  a  populatiiwi  of  not  more 
than  10,000  inhabitants,  such  proposed  charter  shall 
be  published  in  one  such  daily  newspaper;  and  within 
thirty  dayi:  after  such  publication  it  shall  be  submitted 
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to  the  qualified  electors  of  said  city  at  a  general  or 
special  election,  and  if  a  majority  of  isuch  qualified 
electors  voting  thereon  shall  ratify  the  same,  it  shall 
thereafter  be  submitted  to  the  legislature  for  its  ap- 
proval or  rejection  as  a  whole,  without  power  of  al- 
teration or  amendment.     Such  approval  may  be  made 
by  concurrent  resolution,  and  if  approved  by  a  ma- 
jority vote  of  the  members  elected  to  each  house,  it 
shall  become  the  charter  of  such  city,  or,  if  such  city 
be  consolidated  with  a  county,  then  of  such  city  and 
county,  and  shall  become  the  organic  law  thereof,  and 
supersede  any  existing  charter,  (whether  framed  under 
the  provisions  of  this  section  of  the  constitution  or 
not)  and  all  amendments  thereof,  and  all  laws  incon- 
sistent  with  such  charter.     A    copy   of    such    charter 
certified  by  the  mayor,  or  chief  executive  officer,  and. 
authenticated  by  the  seal  of  such  city,  setting  forth; 
the  submission  of  such  charter  to  the  electors  and  its- 
ratification  by  them,  shall  after  the  approval  of  such, 
charter  by  the  legislature,  be  made  in  duplicate  and 
deposited,  one  in  the  office  of  the  secretary  of  state, 
and  the  other,  after  being  recorded  in  said  recorder's 
office  shall  be  deposited  in  the  archives  of  the  city, 
and  thereafter  all  courts  shall  take  judicial  notice  of 
said  charter.  The  charter,  so  ratified,  may  be  amended 
at  intervals  of  not  less  than  two  years  by  proposals 
therefor,  submitted  by  the  legislative  authority  of  the 
city  to  the  qualified  electors  thereof  at  a  general  or 
special  election,  held  at  least  thirty  days  after  the  pub- 
lication of  such  proposals  for  twenty  days  in  a  daily^ 
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newspaper  of  general  circu  alioii  ill  such  cily.  and  rati 
fied  by  a  majority  o{  the  electors  voting  thereon  aiM 
approved  by  the  legislature  as  herein  provided  for  t 
approval  of  the  charter.  Whenever  15  per  cent  of  t 
qualified  voters  of  the  city  fhall  petition  the  legislative 
authority  thereof  to  submit  any  proposed  amendment 
or  amendments  to  said  charter  to  the  quahlied  voten 
thereof  for  approval,  the  legislative  authority  there< 
must  submit  the  same.  In  submitting  any  such  clia 
ter,  or  amendments  thereto,  any  alternative  article  ( 
proposition  may  be  presented  for  the  choice  of  the  v 
ters,  and  may  be  voted  on  separately  wilhout  prejudid 
to  others. 

Const.  (Amend.  1896).  art.  11,  sec.  S^b-  It  shal 
be  competent,  in  all  charters  framed  under  the  aw 
thority  given  by  section  eight  of  article  eleven  of  thili 
constitution,  to  provide,  in  addition  to  those  provisioni 
allowable  by  this  constitution  and  by  the  laws  of  tt^ 
state,  as  follows: 

1.  For  the  constitution,  regulation,  government,  aiH 
jurisdiction  of  police  courts,  and  for  the  manner  in 
which,  the  times  at  which,  and  the  terms  for  which  the 
judges  of  such  courts  shall  be  elected  or  appointed,  and 
for  the  compensation  of  said  judges  and  of  their  cleri 
and  attaches. 

2.  For  the  manner  in  which,  the  times  at  which,  andl 
the  terms  for  which  the  members  of  boards  of  edu- 
cation shall  he  elected  or  appointed,  and  Ihc  number 
which  shall  con-stilute  any  one  of  Mich  boards. 

3.  For  the  manner  in  which,  the  times  at  which,  a 
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the  terms  for  which  the  members  of  the  b^a^ds  of  po- 
lice commissioners  shall  be  elected  or  appointed ;  and 
for  the  constitution,  regulation,  com  pen  sat  ion.  and 
government  of  sncli  boards  and  the  municipal  police 
force. 

4.  For  the  manner  in  which,  the  times  at  which,  and 
the  terms  for  which  the  members  of  all  boards  of 
election  shall  be  elected  or  appointed,  and  for  the  con- 
stitution, regulation,  compensation,  and  government 
of  such  boards,  and  of  their  clerks  and  attaches;  and 
for  all  expenses  incident  to  tlie  holding  of  any  election. 

Where  a  city  and  county  government  has  been 
merged  and  consolidated  into  one  municipal  govern- 
ment, it  shall  also  be  competent  in  any  charter  framed 
under  said  section  eight  of  said  article  eleven,  to  pro- 
vide for  the  manner  in  which,  the  times  at  which,  and 
the  terms  for  which  the  several  county  officers  shall  be 
elected  or  appointed,  for  their  compensation,  and  for 
the  number  of  deputies  that  each  shall  have,  and  for 
the  compensation  payable  to  each  of  such  deputies. 

The  TOiisiiiLiii 
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Colorado.     Const.    (Amend.   1902)   art.  20,  sec. 
Makes  provisions  for  a  charter  convention  to  frame 
the  first  home  rule  charter  for  the  city  and  county  of 
Denver. 

Const.  (Amend.  1902)  art.  80.  sec.  5.     The  cili 
of  the  city  and  county  of  Denver  shall  have  the 
elusive  power  to  amend  their  charter  or  to  adopts 
new  charter,  or  to  adopt  any  measure  as  herein 
vided. 

It  shall  be  competent  for  qualified  electors,  in  num- 
ber not  less  than  five  per  cent,  of  the  next  preceding 
gubernatorial  vote  in  said  city  and  county  to  petition 
the  council  for  any  measure,  or  charier  amendmci 
or  for  a  charter  convention.    The  council  shall  sQl 
mit  the  same  to  a  vote  of  the  qualified  electors  at 
next  general  election,  not  he'd  within  thirty  days  aft 
such  petition  is  filed;  whenever  such  petition  is  sigm 
by  qualified  electors  in  number  not  less  than  ten 
cent,  of  the  next  preceding  gubernatorial  vote  in 
city  and  county,  with  a  request  for  a  special  electi( 
to  be  held  not  less  than  thirty  days  nor  more 
sixty  days  from  the  date  of  filing  tlie  petition;  Pi 
vided.  That  any  question   so  submitted  at  a  Sj 
election  shall  not  again  be  submitted  at  a  special  eh 
tion  within  two  years  thereafter. 

Tn  submitting  any  such  charter,  charter  am* 
or  measure,  any  alternative  article  or  propositi^ 
be  presented  for  the  choice  of  the  voters,  and 
voted  on  separately  without  prejudice  to  others.  Wbeiip- 
ever  llie  question  of  a  charter  convention  is  carried  by 
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a  majority  of*  those  voting  thereon,  a  charter  conven- 
tion shall  be  called  through  a  special  election  ordinance 
as  provided  in  section  four  (4)  hereof,  and  the  same 
shall  be  constituted  and  held  and  the  proposed  char- 
ter submitted  to  a  vote  of  the  qualified  electors,  ap- 
proved or  rejected,  and  all  expenses  paid,  as  in  said 
section  provided. 

The  clerk  of  the  city  and  county  sha  1  publish,  with 
his  official  certification,  for  three  times,  a  week  apart, 
in  the  official  newspaper,  the  first  publication  to  be 
with  his  call  for  the  election,  general  or  special,  the 
full  text  of  any  charter,  charter  amendment,  measure, 
or  proposal  for  a  charter  convention,  or  alternative 
article  or  proposition  which  is  to  be  submitted  to  the 
voters.  Within  ten  days  following  the  vote  the  said 
clerk  shall  publish  once  in  said  newspaper  the  full 
text  of  any  charter,  charter  amendment,  measure,  or 
proposal  for  a  charter  convention,  or  alternative  article 
or  proposition,  which  sha  1  have  been  approved  by  a 
majority  of  those  voting  thereon,  and  he  shall  file 
with  the  secretary  of  state  two  copies  thereof  (with 
the  vote  for  and  against)  officially  certified  by  him, 
and  the  same  shall  go  into  eflfect  from  the  date  of 
such  filing.  He  shall  also  certifiy  to  the  secretary  of 
state,  with  the  vote  for  and  against,  two  copies  of 
every  defeated  alternative  article  or  proposition,  char- 
ter, charter  amendment,  measure  or  proposal  for  a 
charter  convention.  Each  charter  shall  also  provide 
for  a  reference,  upon  proper  petition  therefor,  of 
measures  passed  by  the  council  to  a  vote  of  the  quali- 
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fied  dectors,  and  for  the  initiative  by  the  qualified 
electors  of  such  ordinances  as  lliey  may  by  petition 
request. 

The  signatures  to  petitions  iu  this  amendment  men- 
tioned need  not  all  be  on  one  paper.     Nothing  herein 
or  esewherc  shall  prevent  the  council,  if  it  sees 
from  adopting  automatic  vole  registers  for  use  at 
tions  and  references. 

No  charter,  charter  amendment,  or  measure  adopt 
or  defeated  under  the  provisions  of  this  amendment 
shall  be  amended,  repealed  or  revived,  except  by  peti- 
tion and  electoral  vote.  And  no  such  cliartcr,  charter 
amendment  or  measure  shall  diminish  the  lax  rale  for 
state  puproses  fixed  by  act  of  the  general  assembly,  or 
interfere  in  any  wise  with  the  collection  of  state  taxes. 

Const.  (.-Vmend.  1302)  art.  ?0,  sec.  G.  Cities  of  the 
first  and  second  c'ass  in  this  state  are  hereby  em- 
powered to  propose  for  submission  to  a  vote  of  the 
qualified  electors,  proposals  for  charter  conventions  and 
to  hold  the  same,  and  to  amend  any  such  charter,  with 
the  same  force  and  in  the  same  manner  and  have  the 
same  power,  as  near  as  may  be,  as  set  out  in  sections 
four  (4)  and  five  (5)  hereof,  with  full  power  as  to 
real  and  personal  property  and  public  utilities,  works 
or  ways,  as  set  out  in  section  one  (1)  of  this  amend- 
ment. 

Till!  tirupoHiiil  iimi'niimi'nl  (nrl.  20.)  Is  not  ropi 
4,  of  lln'  iiiiHlihiiK  ocl  (appruveil  Mari:h  It,  1H73; 
»l  I,.  iU)  which  re(|uires  the  fonslilntiori   Id  t)o  nrpUbt 
form  nnU  is  not   roputtnnnt  to  Iho  const  il  in  ion  of  lh»  I' 
StftloN.     I'.-')|)lc  V  Sunrs.  liTO.  HI  L'ol.  IWit. 
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See  also  Parsons  v.  People,  HKM.  :12  Col.  221  (especiallv  p. 
240) 

The  authority  of  the  charter  convention  to  le»rislate  luulor 
art.  20  of  the  Const,  was  limited  to  matters  of  purely  local 
and  municipal  concern.     People  v  Johnson,  1905,  34  Col.  143, 

Mills  Ann.  St.,  Rev.  Supp.  1891-1905,  sec.  4502w. 
Refers  to  construction  of  art.  20  of  the  Const. 

Michigan.  (Proposed  constitution  to  be  submitted 
to  the  people  in  Nov.  1908),  art.  8,  sec.  20.  The  legis- 
lature shall  provide  by  a  general  law  for  the  incorpora- 
tion of  cities,  and  by  a  general  law  for  the  incorpora- 
tion of  villages;     . 

sec.  21.  Under  such  general  laws,  the  electors  of 
each  city  and  village  shall  have  power  and  authority 
to  frame,  adopt,  and  amend  its  charter,  and,  through 
its  regularly  constituted  authority,  to  pass  all  laws  and 
ordinances  relating  to  its  municipal  concerns,  subject 
to  the  constitution  and  general  'aws  of  this  state. 

Minnesota.  Const.  (Amend.  1896)  art.  4,  sec.  36, 
as  amended  in  1898.  Any  city  or  vil'age  in  this  State 
may  frame  a  charter  for  its  own  government  as  a 
city  consistent  with  and  subject  to  the  laws  of  this 
State,  as  follows:  The  legislature  shall  provide,  un- 
der such  restrictions  as  it  deems  proper,  for  a  board 
of  fifteen  freeholders,  who  shall  be  and  for  the  past 
five  years  shall  have  been  qualified  voters  thereof,  to 
be  appointed  by  the  district  judges  of  the  judicial  dis- 
trict in  which  the  city  or  village  is  situated,  as  the 
legislature  may  determine,  for  a  term  in  no  event  to 
exceed  six  years  which  board  shall,  within  six  months 
after  its  appointment,  return  to  the  chief  magistrate 
of  said  city  or  village  a  draft  of  said  charter,  signed 
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by  tlie  members  nf  said  biard,  or  a  raaji^rily  ihert 
S«eli  charter  shall  be  submitted  to  the  qualified  voters 
of  such  city  or  village  at  the  next  election  thereafter, 
and  if  four-sevenths  of  the  qualified  voters,  voting  at 
such  election  shall  ratify  tlie  same  it  shall,  at  the  end 
of  thirty  days  thereafter,  become  ihc  charter  of  such 
city  or  vil  age  as  a  city,  and  supersede  any  existing 
charter  and  amendments  thereof;  provided,  thai  in 
cities  having  patrol  limits  now  established,  such  cbw- 
ter  shall  require  a  three-fourths  majority  vote  c 
qualified  voters  voting  at  such  election  to  changt 
patrol  limits  now  established. 

Before  any  city  shall  incorporate  under  this  act  the 
legislature  shall  prescribe  by  law  the  general  limits 
within  which  such  charter  shall  be  framed.  Duplicate 
certificates  shall  be  made  setting  fortii  the  charter  pro- 
posed and  its  ratification,  which  shall  he  signed  by 
the  chief  magistrate  of  said  city  or  village  and  authen- 
ticated by  its  corporate  seal.  One  of  said  certificates 
shall  \x  deposited  in  the  office  of  secretary  of  state, 
and  the  other,  after  being  recorded  in  the  office  of  the 
register  of  deeds  for  the  county  in  which  such  city  or 
village  lies,  shall  be  deposited  among  the  archives  of 
such  city  or  village,  and  all  courts  shall  taWc  judicial 
notice  thereof.  Such  charier  so  deposited  may  be 
amended  by  proposal  therefor  made  by  a  l>oard  of 
fifteen  commissi  oners  aforesaid,  published  for  at  least 
thirty  days  in  three  newspapers  of  general  circulatioo 
in  such  city  or  village,  and  accepted  by  three-fife 
the  qualified  voters  of  such  city  or  village  I 
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the  next  election,  and  not  otherwise;  but  such  charter 
shall  always  be  in  harmony  with  and  subject  to  the 
Constitution  and  laws  of  the  State  of  Minnesota.  The 
legislature  may  prescribe  the  duties  of  the  commission 
relative  to  submitting  amendments  of  charter  to  the 
vote  of  the  people  and  shall  provide  that  uiK>n  applica- 
tion of  five  per  cent  of  the  legal  voters  of  any  such 
city  or  village,  by  written  petition,  such  commission 
shall  submit  to  the  vote  of  the  peoplq,  proposed  amend- 
ments to  such  charter  set  forth  in  said  petition.  The 
board  of  freeholders  above  provided  for  shall  be 
permanent,  and  all  the  vacancies  by  death,  disability 
to  perform  duties,  resignation  or  removal  from  the 
corporate  limits,  or  expiration  of  term  of  ofiT.ce  shall 
be  filled  by  appointment  in  the  same  manner  as  the 
original  board  was  created,  and  said  board  shall  a* ways 
contain  its  full  complement  c^f  men.bcrs. 

Tt  shall  be  a  feature  of  all  such  charters  that  there 
shall  be  provided,  among  other  things,  for  a  mayor  or 
chief  magistrate,  and  a  legislative  body  of  either  one 
or  two  houses;  if  of  two  houses,  at  least  one  of  them 
shall  be  elected  by  general  vote  of  the  electors. 

In  submitting  any  such  charter  or  amendment  thereto 
to  the  qualified  voters  of  such  city  or  village,  any  alter- 
nate section  or  article  may  be  ])resented  for  the  choice 
of  the  voters,  and  may  be  voted  on  separately  without 
prejudice  to  other  artic'es  or  sections  of  the  charter 
or  any  amendments  thereto. 

The  legislature  may  provide  general  laws  relating 
to  affairs  of  cities,  the  application  of  which  may  be 
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limited  to  cities  of  over  fifty  thousand  inhabitants,  or 
to  cities  of  fifty  and  not  less  than  twenty  thousand  in- 
habitants, or  to  cities  of  twenty  and  not  less  than  ten 
thonsand  inhabitants,  or  to  cities  of  ten  Ihousand  in- 
hahitants  or  less,  which  shall  apply  equally  to  all  such' 
cities  of  eithe,r  class,  and  which  shall  be  paramount 
while  in  force  to  the  provisions  relating  to  the  same 
matter  included  in  the  local  charter  herein  provided 
for.  But  no  local  charter,  provision  or  ordinance  passed 
thereunder  shall  supersede  any  general  law  of 
State  defining  or  punishing  crimes  or  misdemeanors. 
Rev.  Laws,  liins,  sees.  74C-758,  and  Laws,  1907. 
17,  c.  199,  c.  21G,  c.  373,  and  c.  375.  Provision  is 
made  for  carrying  the  constitutional  amendment  into 
effect  and  definite  limits  are  prescribed  within  which 
cities  may  frame  their  own  charters.  Limitations  are 
placed  on  bonded  indebtedness,  and  safeguards  are 
provided  in  the  granting  of  franchises.  Successive 
four  year  tenures  are  prescribed  for  the  charter  boards. 
Otherwise  the  legislative  enaclmcnts  largely  repeat  the 
provisions  of  the  constitutional  amendment, 

Til.'  ]>r..Msi.,>i^  r.r  Cinsl,  nr:  \.  kvc.  M,  r,-.|ijiriiiif  IliP  IwgL 
liiliiri'  1(1  |ir",s.'rilii>  iimils  williiii  wtiicli  v\:\f\  tniiv  frnmii  thfl 
(.«ri  I'hHricrs.  is  MifH.'jHiirlv  (.-.jmi.li.-il  wirh  wlmii  tlii' Ifufd 
liiro  prpscrilH'H  \i\\<\  inijiosi-s  Mich  Li'iii-nil  rrslriflioLi.s  of  tl_ 
cU.v'h  Twwi-rs  ilk  iiri'  iliwmm)  by  lliiii  hwly  I'Vjinili.'iii  hhiI  prg 
pi-r;  niid  it  is  no:  uPcMiiarif  Ihttl  llio  Wi^ltiuir" 
frciioral  fmini'Work  for  the  pilv  chnrtiT.  Sln'.i-  >\  r 
iiur.  1000.  81  MiTiTi.  711. 

Th"  I'oiisiitiiiiuiiiil  umi-'mlmciil  of  IWW  ^ti,^^•.  m.  wt.,4>  fl_ 
viiliiia  tor  ihi'  submisaion  of  now  chnriiTH  or  nmnndintntli  j 
thr>  votof!!  nf  th^  liM'iiliiifx  itili-ri^sicil.  fur  rur itiealhin,  h  q| 
si'iiliiilb'  n-publii'Mii.  luiii  is  lull  ill  viiilnlion  cf  nri.  4.  w*.  4.  « 
Th<'  rciWnl  I'oiiMitiiTioii.  fI<>i>l^iM>  v,  t"\<\  ■•(  DuluTh.  lOfNi.  St 
Minn.  \m. 


iiulion  tiulboriKiug  cities  tu  frumi'  tht^ir  nwii 
iubJ«(Tl!i  prop»rlv  bPtougiiiK  ">  i'>e  ^ovonimpiu 
«,  have  kII  the  tori-i'  unil  ffftn-l  uf  Ii-Kisliiljv.- 

Sintf  .'X  r.-l.  Kmcniaii  v.  Zimmprmim.  iwri.  Mil 

1  roufi'IToi!byIh«('oiwliIuIio[i  iijhiii 
i-hnrli-ra  i-xluiHla   lo  Htnl  i-mhrtiiri't 
_    lubjevt  upprnprialH  lo  thf  orderly  irouiluct  of  miiiiii'ipnl 
PBrtsirs,     Smu-  vx  rd,  v.  iJwtriiM  ^_^sl^^l  of  SI.  l.ouia  t'-ouni.v, 
I'loa).  UO  Minn.  457. 

charter  of  uiij  fiiy  iiit-orporatcil  under  t'oiisi.  arr,  4. 
twr.  HO,  iilluwiii((  I'itU's  1(1  tramr  Ihoir  rhiii 
irUiHi  sufh  chartor  shall  Iw  in  hHrDinii.'.  wild  iln'  i-iKisriniiu.n 
ft^aud  Ihws  of  Hinrii'Hola  muat  comply  wiili  tin-  iiubhc  i»ilii'>  i>r 
■  thi?  liialB,  l>ut  on  any  suhjoci  approiirliiii'  i<i  Ui>'  iii'ili>ri>  i'»ii- 
iiiii-ipnl  alTairs  it  may  differ  in  •U'ImiI  rmm  iIhish  iif 
L«sistinK  ltiw!t.     (imnl  v.  lli^rriarorcl,    iUtU,  IM  .Minn.  4r>. 

FollowM  in  I'oterson  v.  t'ity  of  Bed  WiJig,  HWT,  101  Mian. 

s  olhcrwIsH  HXpriissly  pmvjdpil,   ihn  proviaion*  of  » 
_  -ilome  rule  charter",   if  Hiibjui;!  l*i  inunii-ipal  re(tulaUon,  su- 
persi'de  Ihe  S"!"'!"'''  luw»  with  rpferuni'o  In  the  siiTne  siiliji'cl- 
mallPr     Turii-r  v.  Snvd.'r.  UIOT.  101  Minii.  K\. 

Missouri.  Const.  1S75  art.  9,  sec,  IC.  Any  city 
having  a  popnlatinn  of  more  than  one  hundred  thou- 
sand inhabitants  may  frame  a  charltr  for  its  own 
government,  consistent  with  and  subject  to  the  Con- 
stitution and  laws  of  this  State,  by  causing  a  board  of 
thirteen  frechulders,  who  shail  have  been  for  at  least 
five  years  qualified  voters  thereof,  to  be  elected  by  llie 
qualified  voters  of  such  city  at  any  general  or  special 
election;  which  board  shall,  within  ninety  days  after 
ivnch  election,  return  to  the  chief  magistrate  of  such 
city  a  draft  of  such  charter,  signed  by  the  members 
of  such  board  or  a  majority  of  them.  Within  thirty 
days  thereafter,  such  proposed  charter  shall  be  sub- 
mitted to  the  qualified  voters  of  such  city,  at  a  gen- 


char 
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The  powt^r  conferred  bv  art.  9,  sec.  10  is  coiUiiiuiiii;  so  that 
a  city  to  which  the  section  applies  does  not  exhaust  its  con- 
stitutional ffrant  after  once  adopting  a  charter  thereunder. 
Morrow  v.  Kansas  City,  llWo,  \m  Mo.  ($75. 

Const.  1875  art.  9,  sec.  17.  It  shall  he  a  feature  of 
all  such  charters  that  they  shajl  provide,  among  other 
things,  for  a  mayor  or  chief  magistrate,  and  two  houses 
of  legislation,  one  of  which  at  least  shall  be  elected  by 
general  ticket;  and  in  submitting  any  such  charter  or 
amendment  thereto  to  the  qualified  voters  of  such 
city,  any  alternative  section  or  article  may  be  presented 
for  the  choice  of  the  voters,  and  may  be  voted  on  sepa- 
rately, and  accepted  or  rejected  separately,  without 
prejudice  to  other  articles  or  sections  of  the  charter 
or  any  amendment  thereto. 

Const.  1875,  art.  9,  sees,  20-5,  as  amended  in  1902. 
Provisions  for  home  rule  charter  for  St.  I^iuis. 

sec.  20.  The  city  of  St.  Louis  may  extend  its  limits 
so  as  to  embrace  the  parks  now  without  its  boundaries, 
and  other  convenient  and  contiguous  territory,  and 
frame  a  charter  for  the  governemnt  of  the  city  thus 
enlarged,  upon  the  following  condition,  that  is  to  say : 
The  council  of  the  city  and  county  court  of  the  county 
of  St.  Louis  shall,  at  the  request  of  the  mayor  of  the 
city  of  St.  Louis,  meet  in  joint  session  and  order  an 
election,  to  be  held  as  provided  for  general  elections, 
by  the  qualified  voters  of  the  city  and  county,  of  a 
board  of  thirteen  freeholders  of  such  city  or  county, 
whose  duty  shall  be  to  propose  a  scheme  for  the  en- 
largement and  definition  of  the  boundaries  of  the  city, 
the  reorganization  of  the  government  of  the  county. 
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the  adjustment  of  the  relations  between  the  city  thus 
enlarged  atid  the  residue  of  St.  Louis  county,  and  tlie 
government  of  the  city  thus  enlarged,  by  a  charter  ia 
harmony  with  and  subject  to  the  constitution  ami  lawa 
of  Missouri,  which  shall,  among  other  things,  provide 
for  a  chief  executive  and  two  houses  of  legislation,  one 
of  which  shall  be  elected  by  general  ticket,  which 
scheme  and  charter  shall  be  signed  in  duplicate  by  said 
board  or  a  majority  of  them  and  one  of  than  returned 
to  the  mayor  of  the  city  and  tlie  other  to  the  presid- 
ing justice  of  the  county  court  within  ninety  days  af- 
ter the  election  of  such  board.  Within  thirty  day> 
thereafter  the  city  council  and  county  court  shall  sub- 
mit such  scheme  to  the  qualified  voters  of  the  whole 
county  and  such  charter  to  the  qualified  voters  of  the 
city  so  enlarged,  at  an  election  to  be  held  not  less  iban 
twenty  nor  more  ihan  thirty  days  after  the  order 
therefor;  and  if  a  majority  of  such  qualified  voters, 
voting  at  such  election,  shall  ratify  such  scbenie  and 
charter,  then  such  scheme  shall  become  the  organic 
law  of  the  county  and  city,  and  such  charter  the  or- 
ganic law  of  the  city,  and  at  the  end  of  sixty  days 
thereafter  shall  take  the  place  of  and  supersede  thf .. 
charter  of  St.  Louis,  and  all  amendments  thereof, ) 
all  special  laws  relating  to  St.  Louis  county  inci 
sistent  with  such  scheme. 

The  c(ii]S(iliHioiiftl  provision  (iiri.  11,  >ii'c.  aj)  thiU  I 
ptiHsocI  uii[|i-r  Ihi'  iiuthurily  uf  III''  churliT  niusibtt  intwn 
villi  the  conHllimloii  und  lawaof  tlir  stiui'  i^  lint  to  traui 
stood  UB  prvM-ribiiii;  ilial  thiTc  tnusi  hv  ikii  inai't  uoliu;:' 
in  nil  pciNsilile  imiiita  of  oonipurisoTi,  Thi'  m«iitiint(  is  tl 
retrulaiion  p«iftl>lisli>'il  h\  ilii>  rlinrriT  nr  iiisi.lt>  bjtw  »"' 


llrrM 


HUXICIPAL  HOySE  HVLE  CHARTERS 

shHil  ilo  vl(iU'iu-<-  <'Uh<>r  to  Dir  dt-cliirml  liiws  or  to  lli<^ 
or  iniiiiir<>Kl  f.'uvi^rmi'iilHl  pur|H>si'K  of  the  slnli',  >is  sli 
thn  i-oiislitiLlicji  iL.Kl  sliili»>s.     In  rt-  Diiiiii.    ISHIl.   !>  .\r 


sec.  21.  A  copy  of  such  scheme  and  charter,  with 
a  certificate  thereto  appended,  signed  bj'  the  mayor  and 
authenticated  by  the  seal  of  the  city,  and  also  signed 
by  tlie  presiding  justice  of  the  county  court  and  authen- 
ticated by  the  seal  of  the  county,  setting  forth  the  sub- 
mission of  such  scheme  and  charter  to  the  qualified 
voters  of  such  county  and  city,  and  its  ratification  by 
them  ,shall  be  made  in  duplicate,  one  of  which  shall 
"be  deposited  in  the  office  of  the  secretary  of  state,  and 
the  other,  after  being  recorded  in  the  office  of  the 
recorder  of  deeds  of  St.  Louis  county,  shall  be  depos- 
ited among  the  archives  of  the  city,  and  thereafter  all- 
courts  shall  take  judicial  notice  thereof. 

sec.  23,  as  amended  in  1902.  The  charter  so  rati- 
fied may  be  amended  by  proposals  therefor  submitted 
by  the  lawmaking  authorities  of  the  city  to  the  quali- 
fied voters  thereof,  at  a  general  or  special  election  held 
at  least  sixty  days  after  the  publication  of  such  pro- 
posals and  accepted  by  three-fifths  of  the  qualified 
voters  voting  for  or  against  each  of  said  amendments 
so  submitted;  and  the  lawmaking  authorities  of  such 
«ity  may  order  an  election  by  the  qualified  voters  of 
the  city  of  a  board  of  thirteen  freeholders  of  such 
city  to  prepare  a  new  charter  for  such  city,  which 
said  charter  shall  be  in  harmony  with  and  subject  to 
the  constitution  and  laws  of  the  state,  and  shall  pro- 
vide, among  other  things,  for  a  chief  executive  and  at 
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least  one  house  of  legislation  lo  be  eiectcd  by  a  ga 
eral  ticket,  Said  revised  charter  shall  be  submitted 
to  the  qualified  voters  of  such  cily  at  an  election  to  be 
held  not  less  than  twenty  nor  more  than  thirty  days_ 
after  the  order  therefor,  and  if  a  majority  of  sud 
qualified  voters  voting  at  such  election  ratify  stici 
charter,  then  said  charter  shall  become  the  organic  U^ 
of  such  city,  and  sixty  days  thereafter  shall  take  effec 
and  supersede  the  charter  of  such  city  and  ajl  specif 
laws  inconsistent  therewith. 

sec.  23.     Such  charter  and  amendments  shall  a'wayi 
be  in  harmony  with  and  subject  to  the  constitution  an^ 
laws  of  Missouri,  except  only  that  provision  may  be 
made  for  the  graduation  of  the  rate  of  taxation  for 
city  purposes  in  the  portions  of  the  city  which  are 
added   thereto   by   the   proposed   enlargement   of   i 
boundaries.     In  the  adjustment  of  the  relations  I 
twcen  city  and  county,  the  city  shall  take  upon  its 
the  entire  park  tax;  and  in  consideration  of  the  t 
becoming  the  proprietor  of  all  the  county  building  3 
property  within  its  enlarged  limits,  it  shall  asstime  t 
whole  of  the  existing  county  debt,  and  thereafter  th* 
city  and  county  of  St.  Louis  shall  he  independent  < 
each    other.     Tlie   city   shall    be   exempted    from   1 
county  taxation.     The  judges  of  the  county  court  slw 
be  elected  by  the  qualifieil  voters  outside  of  the  c 
TTie  cily.  as  enlarged  shall  be  entitled  to  the  ! 
representation  in  the  general  assembly,  collect  the  sta 
revenue  and  perform  all  other  functions  in  relation  fc 
the  state,  in  the  same  manner,  as  if  it  were  a  e 
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as  in  this  constitution  defined ;  and  the  residue  of  the 
county  shall  remain  a  legal  county  of  the  state  of  Mis- 
souri, under  the  name  of  the  county  of  St.  Louis.  Un- 
til the  next  apportionment  for  senators  and  representa- 
tives in  the  general  assembly,  the  city  shall  have  six 
senators  and  fifteen  representatives,  and  the  county 
one  senator  and  two  representatives,  the  same  being 
the  number  of  senators  and  representatives  to  which 
the  county  of  St.  Louis,  as  now  organized  is  entitled 
under  sections  eight  and  eleven  of  article  4  of  this 
constitution. 

Sees.  20-25  of  art.  9,  of  the*  ('onstitution  coiiforred  on  the 
city  of  St.  Louis  the  power  to  re«?ulate  its  own  affairs  without 
interference  from  the  state  le»rislature  except  in  cases  ex- 
pressly intrusted  to  the  le»;islature  hy  some  constitutional  ex- 
ception.    Kwin«r  V.  Hoblitzelle,  1885,  15  Mo.  App.  441. 

Oklahoma.  Const.  1907,  art.  18,  sec.  3  (a).  Any 
city  containing  a  population  of  more  than  2,000  in- 
habitants may  frame  a  charter  for  its  own  govern- 
ment, consistent  with  and  subject  to  the  constitution 
and  laws  of  this  state,  by  causing  a  board  of  free- 
holders, composed  of  two  from  each  ward,  who  shall 
be  qualified  electors  of  said  city,  to  be  elected  by  the 
qualified  electors  of  said  city,  at  any  general  or  special 
election,  whose  duty  it  shall  be,  within  ninety  days 
after  such  election,  to  prepare  and  propose  a  charter 
for  such  city,  which  shall  be  signed  in  duplicate  by 
the  members  of  such  board  or  a  majority  of  them, 
and  returned,  one  copy  of  said  charter,  to  the  chief 
executive  officer  of  said  city,  and  the  other  to  the 
register  of  deeds  of  the  county  in  which  said  city  shall 
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be  situated.  Sudi  proposed  charter  shall  then  be 
lished  in  one  or  more  newspapers  published  and  of 
genera!  circulation  within  said  city,  for  at  least  twenty- 
one  days,  if  in  a  daily  paper,  or  in  tliree  consecutive 
issues,  if  in  a  weekly  paper,  and  the  6rst  publi 
shall  be  maiie  within  twenty  days  after  the  compi 
of  the  charter;  and  within  thirty  days,  and  not  earl 
than  twenty  days  after  such  publication,  it  shall  be 
submitted  to  the  qualified  electors  of  said  city  at  > 
general  or  special  election,  and  if  a  majority  of  such 
qualified  electors  voting  thereon  shall  ratify  the  same, 
it  shall  thereafter  be  submitted  lo  the  governor  for 
his  approval,  and  the  governor  shall  approve  the  same 
if  it  shall  not  be  in  conflict  with  the  constitution  and 
laws  of  this  state.  Upon  such  approval  it  shall  be- 
come the  organic  law  of  such  city  and  supersede  any 
existing  charter  and  all  amendmaits  thereof  and  all 
ordinances  inconsistent  with  it.  A  copy  of  siioli  char^ 
ter,  certified  by  the  chief  executive  officer,  and  autl 
ticated  by  the  seal  of  such  city,  setting  forth  the 
mission  of  such  charter  to  the  electors  and  its  ratil 
tion  by  them  shall,  after  the  approval  of  such  charter 
by  the  governor,  he  made  in  duplicate  and  deposited, 
one  in  the  office  of  the  secretary  of  state  and  the  other. 
after  being  recorded  in  the  office  of  said  r^'stcr  of 
deeds,  shall  be  deposited  in  the  archives  of  the  city: 
and  thereafter  all  courts  shall  take  judicial  notice  of 
said  charter.  The  charter  so  ratified  may  be  amended 
by  proposals  therefor,  submitted  by  the  legislativ* 
authority  of  the  city  to  the  qualified  electors  thei 
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(or  by  petition  as  hereinafter  provided)  at  a  general 
or  special  eleciton,  and  ratified  by  a  majority  of  the 
quah'fied  electors  voting  thereon,  and  approved  by  the 
governor  as  herein  provided  for  the  approval  of  the 
charter. 

sec.  3  (b).  An  election  of  such  board  of  freeholders 
may  be  called  at  any  time  by  the  legislative  authority 
of  any  such  city  and  such  election  sha'l  be  called  by  the 
chief  executive  officer  of  any  such  city  within  10  days 
after  there  shall  have  been  filed  with  him  a  petition 
demanding  the  same,  signed  by  a  number  of  qualified 
electors  residing  within  such  city,  equal  to  25  per- 
centum  of  the  total  number  of  votes  cast  at  the  next 
preceding  general  municipal  e'ectipn ;  and  such  elec- 
tion shall  be  held  not  later  than  30  days  after  the  call 
therefor.  At  such  election  a  vote  shall  be  taken  upon 
the  question  of  whether  or  not  further  proceedings 
toward  adopting  a  charter  shall  be  had  ni  pursuance  to 
the  call,  and  unless  a  majority  of  the  qualified  electors 
voting  thereon  shall  vote  to  proceed  further,  no  fur- 
ther proceedings  shall  be  had,  and  all  proceedings  up 
to  that  time  shall  be  of  no  effect. 

Oregon.  Const,  art.  11,  sec.  2.  as  amended  in  1906. 
Corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall  not  enact, 
amend,  or  repeal  any  charter  or  act  of  corporation  for 
any  municipality,  city,  or  town.  The  legal  voters  of 
every  city  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  municipal  charter,  subject  to  the 
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constitution  and  criminal  laws  of  tht  state  of  Oi 
I  Proposed  by  initiative  petitinn  and  adopted,  June 
1906.) 
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Washinglan.  Const.  18S0,  art.  11,  sec.  10. 
Any  city  containing  a  population  of  twenty  thousl 
inliabitants,  or  more,  shall  be  permitted  to  frs 
charter  for  its  own  government,  consistent  with  ; 
subject  to  the  constitution  and  laws  of  this  state,  and 
or  such  purpose  the  legislative  authority  of  such  city 
may  cause  an  election  to  be  had.  at  which  election  t! 
shall  be  chosen  by  the  qualified  electors  of  said  e 
fifteen  freeholders  thereof  who  shall  have  been  i 
dents  of  said  city  for  a  period  of  at  least  two  ) 
preceding  their  election  and  qualified  voters, 
duly  it  slia  I  be  to  convene  wilhin  ten  days  after  & 
election  and  prepare  and  propose  a  charter  for  i 
city.     Such  proposed  charter  shall  be  submitted^ 
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qualified  electors  of  said  city,  and  if  a  majority  of 
such  qualified  electors  voting  thereon  ratify  the  same, 
it  sha  1  become  the  charter  of  said  city,  and  shall  be- 
come the  organic  law  thereof,  and  supersede  any  ex- 
isting charter,  including  amendments  thereto,  and  all 
special  laws  inconsistent  with  such  charter.  Said  pro- 
posed charter  shall  be  published  in  two  daily  news- 
papers published  in  said  city,  for  at  least  thirty  days 
prior  to  the  day  of  submitting  the  same  to  the  electors 
for  their  approval,  as  above  provided.  All  e'ections  in 
this  section  authorized  shall  only  be  had  upon  notice, 
which  notice  shall  specify  the  object  of  calling  such 
election,  and  shall  be  given  for  at  least  ten  days  before 
the  day  of  election,  in  all  election  districts  of  said  city. 
Said  elections  may  be  general  or  special  elections,  and 
except  as  herein  provided,  shall  be  governed  by  the  law 
regulating  and  controlling  general  or  special  elections 
in  said  city.  Such  charter  may  be  amended  by  pro- 
posals therefor  submitted  by  the  legislative  authority 
of  such  city  to  the  electors  thereof  at  any  general  elec- 
tion after  notice  of  said  submission,  published  as  above 
specified,  and  ratified  by  a  majority  of  the  qualified 
electors  voting  thereon.  In  submitting  any  such  char- 
ter or  amendment  thereto,  any  alternate  article  or 
proposition  may  be  presented  for  the  choice  of  the 
voters,  and  may  be  voted  on  separately  without  preju- 
dice to  others. 

General  laws  cannot  bo  affected  by  the  adoption  of  a  mu- 
nicipal freeholders'  charter  but  are  bindin«c  upon  the  corpora- 
tion.    State  V.  Carson,  ISJKi.  «  Wash.  25<). 

The  right  of  a  city  of  the  first  class  to  make  a  new  charter 
is  included  within  the  constitutional  «rrant  of  power  to  frame 
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N  i-liurlfr  iiriii  Ihe  mwlu  ]M>iiiii>il  nut  in  Hri-  II.  s«.-.  la  i»r  Dw 
i-oiiiililuljon  fur  submilliri^  |>rt>p(>si-il  aintfiulmrnts  li>  «  -tmhiI 
tli*^  jHkuple  should  no)  tM  i-oiisiru(-)l  as  exclusive  of  9V«n  athm 
im^thwl.     ItPPves  v.  Andprsun.  IWI5.   i:i  Wksh.   17. 

Ballinger's  Ann.  Codes  and  St.  1897,  sees.  73*-7«. 
Enumerates  the  powers  of  cities  having  80,(HH>  popu- 
lation or  more  and  makes  provision  m  detail  for  the 
organization  and  government  oi  such  aties  under  the 
home  rule  provisions  of  the  constitution.  (Laws. 
ISltn,  p.  131.  M'c.  23  and  p.  215.  sees.  l-U.  ( 

sec.  70;t-TG8.  Upon  petition  of  K  of  the  qualified 
electors,  Ihe  city  council  is  required  to  provide  for 
the  election  of  freeholders  to  propose  changes  in  the 
charter.     (Laws,  1895.  c,  27.) 

Laws,  1903,  c.  186.  On  petition  of  15%  of  the 
qualified  voters  of  any  municipality,  having  adopted  a 
charter  under  the  laws  of  the  state,  requesting  the 
adoption  of  a  specified  charter  amendment  pro\-idtng 
for  any  matter  within  the  realm  of  local  affairs  or 
municipal  business,  the  amendment  must  be  submitted 
to  the  voters  and  if  approved  by  a  majority  of  the 
electors  voting  upon  the  proposition  the  amendment  is 
to  become  a  part  of  the  charter  law. 

Tliis  provision  is  not  to  be  construed  as  depri%'in£ 
city  councils  from  submitting  proposed  charter  amend- 
ments to  the  voters  as  now  provided  but  is  to  be  held 
as  affording  a  concurrent  and  additional  method  for 
proposing  and  submitting  amendments. 

t'liiler  .Acts.  lOOa.  r.  IStl.  rpquiriiiji  submi 
of&ii  flm^iKlmont  of   a    ciry    charier   on   peljlii 
proportion  uf  Ihe  nu«lified  voiiirs   of   Ihi- cil.v  i 
fit;  council  in  Ihi-  liriit    inslniicp  U>  pHss  on    [lie   quostii 
Ih*  (lutOini-aliuii  of   ihp    sipicrs.     Himlmiiu  v.  Ikiyd,  If 
P«(!.  (W«.ih,100(i. 
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PROCEDURE  IN  CHARTER-MAKING 


The  procedure  required  by  the  different  constitu- 
tional provisions  in  the  drafting  of  home  rule  charters 
is  very  similar  in  the  different  states. 

Initiation  of  charter -making 

The  power  to  initiate  proceedings  for  framing  a 
charter  is  most  generally  placed  with  the  law-making 
authorities  of  the  municipality  but  this  is  not  uni- 
formly the  rule.  In  Minnesota  the  district  court  is 
authorized  to  take  the  initiative.  Quite  generally  pro- 
vision is  made  for  initiating  proceedings  upon  petition 
of  a  specified  percentage  of  the  qualified  electors. 

Initiative  by  district  court.  The  Minnesota  provi- 
sion is  the  only  one  which  authorizes  the  judiciary  to 
take  the  initiative  in  the  framing  of  freeholders'  char- 
ters. 

See  Minn.  Const,  art.  4,  .sec.  iJ6. 

Initiative  by  law  making  authority.  In  a  number  of 
the  states  the  legislative  authority  of  the  city  may  call 
an  election  for  a  charter  board  at  its  discretion. 

See  Cal.  Con.st.  art.  11,  sec.  8:  Mo.  Const,  art.  0,  sec.  16; 
Okla.  Const,  art.  18.  .sec.  (3)  and  Wash.  Const,  art.  11,  sec.  10. 
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Initiative  by  electors.  Tn  certain  states  an  elcctkn 
for  a  charter  convention  must  be  called  upoti  petrtvn 
of  a  specitioil  percentage  of  the  qualified  voters.  In 
Colorado  the  number  of  signatures  required  is  5%  and 
in  Oklahoma  and  Mi  each  259&. 


See  Col.  fon»;.  nrl 
|l>l  ami  Wit«h.   I.ttw» 

In  Minnesota  th" 
commission  must 
of  the  legal  vote' 


freeholders   in  charter 
1  npon  pcHticiii  of  &% 


Selection  of  cha 

E'l-cfloii  by  f'rnpii-.      i  .  in  is  gcnerallv  made  fir 

the  clwti.in  :<i  tlie  cliartor  bnaril  by  the  qualified  e!ec- 


/iu!in<iry.     >nnnc<nta  is  an  CN>:er- 
I   nil.-  an^l  i.mvi.lei  that   the  Iv\irc 


Constitution  of  board 

,';■.■:■■,-.■  ,■/■  -;,■;;:■■,■-■,,■.  Tiu-  cliartcr  l).-.ard  i^  O'":- 
p,-,H-.i  ..f  i:;  ni-nilvi-  in  Mi--..Mri,  15  TiicnilxT-  .r.c'- 
in  t'-;,i;f..,-;ii.i.  \lin^,--..;a  and  U'a-hitiq:l>->n.  and  -?1 
HK-tilur-  -n  r..;..r,i.i...  Mklah-nin  pmvidcf  f.-.r  ti-e 
c;coti..n..f  ■?  fr,,ii..!d,i-  tr.;r  oadl  ward  r.f  the  munic- 
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Tenure  of  office.  In  all  of  the  states  except  Min- 
nesota the  term  of  office  expires  after  the  charter  has 
been  framed.  In  Minnesota  the  board  is  permanent 
but  the  term  of  office  is  limited  to  4  years. 

See  Miini  Const,  art.  4,  sec.  'MS  and  Laws,  1899,  c.  351. 

Ratification  of  charter 

The  proposed  charter  must  be  submitted  to  a  refer- 
endum vote  of  the  qualified  electors  in  each  of  the 
states. 

Ratification  by  electors.  In  Colorado  and  in  Wash- 
ington a  majority  of  the  qualified  electors  voting  on  the 
proposition  for  the  charter  is  sufficient  for  ratifica- 
tion. In  Missouri  and  in  Minnesota  a  majority  of 
4/7  of  the  electors  voting  at  the  election  is  necessary 
and  Minnesota  requires  a  majority  of  }i  for  changing 
patrol  limits. 

Legislative  veto.  California  requires  a  majority  of 
the  qualified  electors  "voting  thereon"  and  a  subse- 
quent submission  of  the  charter  to  the  legislature  for 
Its  approval  or  rejection  as  a  whole  without  power  of 
alteration  or  amendment. 

Approval  of  governor.  Oklahoma  provides  that  a 
charter  ratified  by  the  people  must  be  submitted  to  the 
governor  of  the  state  and  he  is  required  to  approve 
the  same  if  it  is  not  in  conflict  with  the  laws  of  the 
state. 

tJharter  amendments 

In  most  of  the  states  the  procedure  for  securing  a 
<:harter  amendment  is  similar  to  the  method  of  secur- 
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ing  a  complete  '**'* 
five  through  pet 
case  of  amendn 
ainendmenis  is  n 
iiualified  voiers  i 
Minnesota  and  2J 
vides  2  alternative 
tion  of  25%  of  t. 
mnst  provide  for 
pose  changes  in  t! 
voters  request  the 
amendment  it  mnst  c 


■  *"'t  a  wider  use  of  the  initu- 
^erally  authorized  in  ttx 
tie  submission  of  charter 
pen  petition  of  16^w  of  the 
rnia,  5%  in  Colorado  and 
dahoma.  Washingtoo  priK 
for  amendments :  upon  pett- 
ed electors  the  dty  council 
tion  of  freeholders  to  pro- 
r.  or  if  15%  of  the  qualifiwi 
siOD  of  s  specified  charter 
mhted. 
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